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THE STANDARD OIL REBATE CASE. 


No case recently decided has caused so 
much discussion throughout the country, as 
that under consideration, The impression 
which those in sympathy with the Standard 
Oil people have endeavored to make is, that 
the recent depression in business circles is 
directly attributable to Judge Landis’ de- 
cision, whereby the Standard Oil Company 
was penalized something over $29,000,000, 
and the only moving cause, which may be 
attributed, to account for the condemnation 
which many have indulged against Judge 
Landis’ decision is, that it has caused a 
business depression. ‘The consideration ot 
the integrity of our laws has been for a 
long time secondary among those who con- 
trol the prime factors of the nation’s 
business affairs, and the same is true of 
many others dependent upon them. This 
fact is the subtle dangerous 
problem with which our statesmen have 
to deal to-day. Due process of law __ is 
government itself. When the power of 
wealth begins to conserve the functions. of 
government, then is the time for the people 
to be rightly informed. The prosperity 
which may temporarily be bolstered up by 
the Court of Appeal’s decision and the ap- 
plause raised in money centers, controlled 
by the parties most interested in the out- 
come of the suit in question, may deceive 
many people now, but there will come a 
time of awakening if the people do not heed 
the warnings: 


most and 


“There is the moral of all human tales, 

‘Tis but the same rehearsal of the past, 
First Freedom and then glory—when that fails, 
Wealth, vice, corruption—barbarism at last, 
And history with all her volumes vast hath but 

one page.” 





We repeat, let not the people be deceived 
by the applause which has gone forth be- 





cause of the reversal of Judge Landis’ 
opinion, "Tis but the “Weaving of the 
spider’s web:” The “hatching of the c>cka- 
trice’s eggs.’”’ Its success, if continued, will 
be “but the rehearsal of the past” and “that 
which is crushed will break out into a 
viper.” 


We were, and are still, of the opinion that 
Judge Landis’ decision was based upon the 
truths which have stood as the best bul- 
warks of the nations of all ages. It is 
ridiculous to say that this was but the 
first offense. A good judge does not “look 
through a glass darkly.” He can not be 
good unless he sees things as they truly 
are. Judge Landis looked and saw old 
offenders back of the Indiana corporation 
—offenders against the welfare of the 
nation and brought them face to face with 
their crime. It was a case where the law 
must be administered so as to be effective. 
It was his duty to so construe that law as 
to make it effective. Lex non e.xracte definit 
sed arbitrio boni viri permittit, is a maxim 
which lies at the base of government. 
“The law does not exactly define, but trusts 
in the judgment of a good, (wise) man.” 

In putting into effect “due process of 
law,” construction is above and over ev- 
erything. What is the use of a law unless 
it can be so construed as to meet the emer- 
gency which gave rise to it? As between 
Judge Grosscup and Judge Landis, whose 
construction of the law makes it effective? 


Can there be any possible doubt but that 
the requirement in Judge Landis’ opinion 
does anything more than conserve the best 
interests of government, by giving effect 
to a principle which lies at its very base? 
What good would the law be if its re- 
quirement only held a shipper to account, 
who knew the rate at the time of the 
shipment? The shipper would make it his 
business not to know it, when convenient. 
It has been the experience of ages that the 
best interests of government demand that 
every man is presumed to know the law? 
Judge Landis’ opinion sustains this funda- 
mental principle. 








102 CENTRAL LAW JOURNAL 





No. 6 








If Judge Grosscup’s opinion is to stand 
as the law, then one of the great props of 
government is more than menaced, for this 
great principle of construction is a part 
of our unwritten constitution, an inherit- 
ance of the wisdom of the ages, a part of 
England’s unwritten constitution and most 
sacredly preserved by her judiciary. 

The fact is, that this principle is so 
woven into the fabric of our government 
that the very menace of it should be a 
sufficient ground upon which to claim the 
jurisdiction of the United States Supreme 
Court. It is but a matter of construction 
whether the Supreme Court should regard 
it of such vital importance as to extend 
its jurisdiction to cover it. 

We firmly believe that had the question 
arisen in John Marshall’s time, he would 
not have hesitated to have sustained the 
right of the Supreme Court to have con- 
sidered it so much a part of the constitu- 
tion as to be equal to anything written in 
the constitution. He was a firm believer 
in the idea that there are certain great 
principles which are so much a part of the 
constitution, that they must be read into it, 
as a matter of proper construction and our 
present federal supreme court has sustained 
this view frequently. 

What would government be without it? 
This is a question of serious moment. It 
is of the very cement which holds the 
stones of the structure of the constitution 
in place. Take it out of the provision for 
due process of law and you might as well 
take out the whole provision for due pro- 
cess of law. 

Ignorantia legis  neminem 
(Ignorance of the law excuses no one.) 
Upon its application depends the opera- 
tion of government. Without its support 
there would only remain the voluntary 
recognition of justice and performance 
therefore. Hughes’ Grounds & Rudiments 
of Law, 547. 

The logic of Judge Benjamin's opinion 
which will appear as an editorial in our 
next issue, and which we desire to have 
read herewith, is that even though Judge 


excusat, 





Landis investigated the New Jersey Stand- 
ard Oil Company’s financial standing and 
ability to pay the fine, still he had the 
right, regardless of this investigation, ta 
enter up the fine imposed. But leaving 
out of consideration that part of Judge 
Landis’ opinion relating to the New 
Jersey corporation, which the Court — of 
Appeals condemns, if ever there was an 
opinion which should be taken up on a 
writ of certiorari to the Supreme Court, 
this is that one, for it is utterly impossible 
to escape that gross error would imbue 
any opinion following that of Judge Gross- 
cup, such as we have pointed out. 








NOTES OF IMPORTANT DECISIONS 





STATUTE OF FRAUDS—SUFFICIENCY 
OF WRITING—CONTENTS OF MEMORAN- 
DUM AND DESCRIPTION OF LAND.—In 
Cunha vy. Gallery (R. I.), 69 Atl. Rep. 1001, 
the question of the sufficiency of a memoran- 
dum in writing to take a prosecution out of 
statute of frauds is dismissed. In this case 
the defendant gave the plaintiff a memoran- 
dum in writing, as follows: “I have sold this 
place to Manuel J. Cunha for $2,100 cash, 
and is all clear of mortgage. Signed, Cath- 
erine M. Gallery.” Defendant also gave plain- 
tiff a deed, which contained the description 
of the property so agreed to be conveyed. 

Questions of law were certified up to the 
supreme court as follows: 

“(1) Was the memorandum in writing above 
referred to a sufficient memorandum to Sat- 
isfy the statute of frauds? (2) Did the deed 
alleged to have been delivered to the plain- 
tiff by the defendant, as above referred to, 
constitute a part of the memorandum in 
writing? (3) Was the above memorandum, 
together with the deed above referred to, a 
sufficient memorandum in writing to satisfy 
the statute of frauds?” 

The court then proceeds to answer these 
queries as follows: 

In Ray v. Card, 21 R. I. 362, 43 Atl. Rep. 
846, the words of description were ‘that lot,” 
and the description was held to be _ insuffi- 
cient to answer the requirements of the sta- 
tute; the court holding that, “while resort 
may be had to parol evidence to fit the de- 
scription to the land, such evidence is in- 
admissible where there is no description.” We 
are of the opinion that the case at bar is ruled 
by this decision, and accordingly we ‘answer 
the first question in the negative. 
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CORPORATIONS — SUBSCRIPTION TO | A factory was built at an expense of $47,000, 
STOCK — MISREPRESENTATIONS — | money for this purpose being borrowed as 


REPRESENTATIONS OF FACT. 


MARTIN v. VEANA FOOD CO., LIMITED. 





Supreme Court ‘of Michigan, June 27, 1908. 





Representations that there was a constantly 
increasing demand for the product of a cor- 
poration, that it had a plant costing a specified 
sum, that the experimental stage had passed 
and the basis for assured success had been 
laid, that the plant had an output of a desig- 
nated quantity of goods, which would give a 
net profit of a specified per cent. on the invest- 
ment, are not mere expressions of opinion, and 
when made to one to induce a purchase of cor- 
porate stock do not relate to immaterial mat- 
ters. 

One may not by actual misstatement, with- 
out liability therefor, induce the belief that a 
business venture is without other risk than the 
usual risk of an established and prosperous 
business, though one may without legal liability 
permit another for a consideration to share his 
hopes. 

A corporation manufacturing food induced 
one to purchase stock and to contract to act as 
district manager at an annual salary and a com- 
mission on the business done except the first 
300 cases of goods per month. The representa- 
tions made by the corporation and its officers 
were false. In the experience of the corpora- 
tion no manager had been able to sell 300 cases 
per month. Held, that in an action for fraud 
because of the misrepresentations, it was com- 
petent to show that it was impossible or unlike- 
ly that a district manager could perform his 
contract to sell 300 cases of goods each month. 


OSTRANDER, J.: Plaintiff, on September 30, 
1904, purchased from defendant association, 
at par, and paid for $1,000 of its capital stock. 
L..ter, in December of the same year, he asked 
the association to take his stock and repay 
him his money. This it did not do. His ac- 
tion is for damages for fraud and deceit. At 
the trial, plaintiff having closed his case, the 
court directed a verdict for defendants, and 
judgment was entered on the verdict. The 
errors assigned make it necessary to deter- 
mine whether upon that view of the testimony, 
admitted or wrongly rejected, most favorable 
to plaintiff, there were questions which should 
have been submitted to the jury. The defend- 
ant association was organized March 10, 1902, 
with a capital of $500,000, in shares of $1 
each. Ten thousand dollars in cash was paid 
in by ten men, each of whom received $25,000 
of stock. Of the $350,000 of stock represented 
as paid, the remainder was first given, or 
paid, for a formula for making flaked goods. 
Of this, 68,000 shares, and perhaps a greater 
number, were afterwards turned into the treas- 
ury. Various persons purchased stock at. from 
10 to 25 cents a share to the amount of $9,925. 





was necessary. Manufacture of food was be- 
gun in May or June, 1903. On September 
1, 1904, the association was overdrawn at the 
bank $10,820.71, and had a total indebtedness 
apparently of more than $34,000. Sales of 
stock were made at par to persons appointed 
district managers, to the amount of $51,325. 
Plaintiff’s connection with the association is 
best shown, though at the expense of con- 
siderable space, by the following recital and 
by documents, copies of which are given. He 
was employed at Aurora, Ill., when he read 
in the Scientific American, in its issue of 
September 3, 1904, the following advertise- 
ment: “Reliable man wanted. A prominent 
cereal food company will contract with thor- 
oughly reliable man for two years at $150 a 
month, together with commission and Office 
expenses. Highest references required. Ad- 
dress, ‘Auditor, Box 475, Bellevue, Mich.’” 
Plaintiff wrote to the address and in reply 
received a letter from defendant company, in- 
closing a prospectus. The following is the 


letter: 
“J. R. Hall, Chairman. F. M. Mulvaney, 
Treasurer. T. E, Robinson, Secretary and 


General Manager. The Veana Food Co., Ltd. 
Manufacturers of Veana Flaked Cereal Food. 
Bellevue, Mich., Sept. 13, 1904. L. H. Mar 
tin, Aurora, Ill. Dear Sir: Your valued fa- 
vor of recent date in reply to our advertise- 
ment. has been received and filed; replying 
to same, we will endeavor to give you a brief, 
yet intelligent, idea of the situation, and then 
if interested we will take the matter up with 
you in detail. We are engaged in the manu- 
facture of ‘Veana Flakes’—undoubtedly the 
acme of perfection in the cereal food line. 
There is a constantly increasing demand for 
our product, and in order to afford better fa- 
cilities for the handling of our goods we have 
decided to open several branch Offices or dis- 
tributing depots, and are now in search of 
competent men to take charge of same. We 
have recently adopted the co-operative sys- 
tem of doing business, and believe that our 
best employes, who hold responsible posi- 
tions with us, should participate in the prof: 
its they help to make. Our company is in- 
corporated under the laws of the state of 
Michigan with an authorized capital of $500,- 
000. At a recent meeting of the board it: was 
decided to set aside $100,000 worth of stock, 
which is to be offered until Jan. 1, 1905, to 
our branch office managers in blocks of from 
1,000 to 5,000 at par one dollar per share, 
which must be paid for in cash at the time 
of closing contract; we do this for the rea- 
son that our experience and that of other 
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well-known concerns has proven beyond doubt 
that when a man has a financial interest in 
the company he represents, he puts forth a 
much better effort than were he merely an 
employe. Therefore, in order to secure the 
best possible results from our branch man- 
agers, we deem it imperative that our trusted 
employes be financially interested with us. 
Our proposition is not made through philan- 
thropic motives, but is based upon purely 
business principles, and we court from those 
who are in a position to meet the require- 
ments the closest investigation, 


“To put the entire proposition to you in a 
nutshell, we want as branch office managers 
men of ability to interest themselves with us 
financially, morally and commercially, with 
a view of producing by concentrated effort 
the best results possible. The minimum in- 
vestment that can be made by our branch 
office managers with us is $1,000, and the 
maximum $5,000, and with men of whom we 
approve we are prepared to close a two years’ 
contract at a salary of $1,800 per annum, pay- 
able monthly, and ten per cent commission 
on the business done through his territory, ex- 
cept the first 300 cases per month, also fifty 
cents per case on all goods sold by his in 
dividual efforts, so that a hustler ought easily 
to make $5,000 per year. In addition he will 
receive the dividends accruing to his stock, 
which is fully paid and non-assessable. We 
will rent and furnish at our own expense 
office quarters and warehouse facilities. We 
are thoroughly established, have a plant 
which stands alone in its class, both from 
architectural and mechanical engineering 
standpoints, which has cost about $100,000, 
will produce daily 600 cases of better food at 
a lower price, and consequently at a higher 
profit, than any factory yet built. Our entire 
proposition is co-operative, it being, as we 
have stated before, our firm belief that con- 
centrated effort will bring results obtainable 
in no other way. The duties of a manager 
will be to secure, employ and superintend a 
force of local and traveling salesmen to cover 
the territory which we assign him; in short, 
he is to have general control and supervision 
over the business of his department, and to 
handle the same as though it were his own. 
If a man has managerial ability and will fol- 
low our instructions he can readily adapt 
himself to our business. The credits and 
collections will all be handled from the home 
office, so that a man can give his undivided 
attention to the sale of our goods. 

“If you are interested from what we have 
told you of our proposition, you can secure 
from either Dun or Bradstreet our rating, 
also the very best banking references and 





other evidence of our standing, and we shall 
expect equally as good references from the 
man who wishes to take up and expects to 
fill so important a position as that of branch 
office manager of this company. If you feel 
that you are in a position to meet with all 
the requirements as outlined, and would like 
to go into the matter in fall detail, write us 
—but do not simply ask for details—make 
your questions specific and right to the point. 
We shall also be pleased to hear from you 
at an early date, giving us your references 
and a brief statement relative to your ex- 
perience, in order that we may ascertain if 
you are the man we are looking for. Hop- 
ing that we may be favored with a prompt 
reply, we beg to remain, yours respectfully, 
The Veana Food Co., Limited. T. E, Robin- 
son.” 

The prospectus: “The Veana Food Com- 
pany, Limited, Capital Stock, $500,000. Belle- 
vue, Michigan. Officers: Chairman, VJ. R. 
Hall; Treasurer, F. M. Mulvaney; Secretary 
and General Manager, T. E. Robinson. Pros- 
pectus: The Veana Food Company, Limited, 
having profited by the experience of all other 
large food plants, has to-day the finest and 
best equipped food plant in Michigan, if not 
in the worid; not the largest or most elabo- 
rate, but the most complete; in fact, a per- 
fect plant. While most of the food compa- 
nies handle their product in a very rude and 
expensive manner, the Veana Food Company 
will not lay a hand on its product from the 
time it enters the hoppers until it comes out 
in cartons. Nothing has been left out and 
no modern idea overlooked. Unless one has 
given thought and attention to the cereal 
food business, the rapid growth and for- 
tunes that have been made in it read more 
like some tale of enchantment from Arabian 
Nights. A volume could be written*’on the 
subject, but we cite only two instances: One 
manufacturer began seven years ago in a 
barn in Battle Creek, with scarcely a doliar 
of capital—in fact, had to borrow money for 
the purpose, and his advertising was done 
on credit; now he is a multi-millionaire, and 
the sales of his factory in 1902 were over 
$4,000,000, after spending $600,000 in adver- 
tising. Two years ago the stock of another 
company went begging at 17 cents on the dol- 
lar—it is now worth twelve and _ one-half 
times par value, and the company is incor- 
porated for several millions. It might be 
well to state right here that the remarkable 
growth of Battle Creek during the past two 
years is directly attributed to these two food 
companies—over two thousand houses hav- 
ing been built in a single year. After care- 
ful investigation of the co-operative system 
now in use by the Carnegie Steel Co., the 
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National Cash Register Co., Proctor & Gam- 
ble, Sir Thomas Lipton (the world’s greatest 
tea merchant), et al., it has been found that 
the phenomenal success of these well-known 
concerns was attributed largely to co-opera- 
tion, and clearly demonstrated the merit of 
the system. Therefore, on June 1, 1903, the 
Veana Food Co., Ltd., decided to adopt the 
co-operative system, and there can be no 
question but that by giving their branch of- 
fice managers an active and financial interest 
in the business it will undoubtedly distance 
all competitors in a very short time, and se- 
cure results not obtainable by any other 
means. Not only is-it gathering about itself 
a small army of gallant workers who stand 
shoulder to shoulder, all working together 
for the good of the whole, but it has made it 
possible for them quickly and radically to 
better their own fortunes. Should any one 
of our branch office managers start in busi- 
ness for himself with a capital of $1,000 or 
even $5,000 he would cut little figure in these 
days of competition—we do not care what line 
he selected, nor in what town he located; but 
by joining hands with us he not only has the 
advantage of many thousand dollars, but of 
the full-fledged factory besides. The food sit- 
uation of to-day is past the speculative stage, 
it having proven itself the best investment of 
the day. The truth of the statement can be 
easily verified by consulting the mercantile 
agencies in regard to food investments during 
the past three years. In order to appreciate 
the value of our earning capacity it should 
be remembered that we have an output of 
over 1,000 pounds an hour of chemically pure 
food, which will show a net profit of thirty- 
five per cent on the investment. The success 
of this company is not a matter of specula- 
tion, for two very important reasons: First, 
this is a cereal food age in which the public 
with increasing discrimination demands cereal 
foods, selects and continues to use that which 
is best, and to make rich the men who manu- 
facture and market it. Second, the men at 
the head of this company thoroughly under- 
stand this business in every detail; having 
demonstrated that it can and does produce an 
article of superior merit. In fact, the experi- 
mental stage has long since been passed and 
the basis of assured success well laid. In ad- 
dition’ to our food plant we have installed a 
3,000-light generator for the purpose of fur- 
nishing light and power for Beilevue, the com- 
pany having already secured a five-year con- 
tract and thirty-year franchise. The electric 
light plant will be operated without any ad- 
ditional cost of labor, as the same engineer 
corps will run both plants. This is of tre- 
mendous import to the average stockholder 








or prospective investor in the Veana Food Co. 
The lighting plant will not only increase the 
company’s revenues, but will vastly help to 
make it independent. It is the purpose of 
this company to establish one branch office in 
each state in the Union for the sale and dis- 
tributing of Veana Flake Food; placing in 
charge of same men of sterling integrity and 
business ability. We are in need of good, 
reliable men, and those who can _ properly 
qualify need never look further for employ- 
ment,” 

Plaintiff visited Bellevue, went over the 
plant of the company, and, as has been stated, 
he purchased 1,000 shares of stock, and en- 
tered into the contract indicated by the cor- 
respondence. The testimony tends to prove 
that defendant Robinson said the business 
was in a prosperous condition; that some of 
the agents were very successful, and others 
not as successful; that there had been in- 
vested in the business from $100,000 to $125, 
000; that the business was successful and was 
paying about 30 per cent. Nothing was said 
about the indebtedness of the company, and 
no inquiry made concerning it. The _testi- 
mony further tends to prove that whatever 
hopes may have been entertained by the pro- 
moters of this association, it was not, when 
plaintiff purchased his stock, conducting a 
successful business, was not prosperous, was 
not solvent. The product it manufactured was 
without any considerable reputation in a mar- 
ket where competition was swift and sharp, 
and except that it was an organized concern 
with a plant for manufacturing a flaked food, 
and had to some extent, by advertising and 
in other ways, exploited its business, it had 
nothing to offer to any purchaser of its stock 
except a place in an adventure, the history of 
which was not, especially in the absence of 
large sums available for advertising, pro- 
phetic of final success. It did, in fact, fail of 
success, 

It must have been expected that plaintiff 
would rely upon the representations, first, 
that there was a constantly increasing de- 
mand for the product; second, that there was 
a plant which had cost about $100,000; third, 
that the experimental stage had long since 
been passed and the basis of assured success 
well laid; fourth, that “in order to appreciate 
the value of our earning capacity it should be 
remembered that we have an output of over 
1,000 pounds an hour of chemically pure food, 
which will show a net profit of thirty-five per 
cent on the investment.” These are not mere 
expressions of opinion and do not relate to 
immaterial matters. When these printed rep- 
resentations were followed by the express 
oral statements of officers of the company to 
the effect already stated, it cannot be said 
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that the plaintiff and the defendants were 
dealing on even terms, that deceit, with or 
without malice, was not practiced to the in- 
jury of plaintiff. 

The testimony of the secretary and general 
manager is: “We felt the need of money at 
that time. We were like most anybody, we 
need money all the time. April 30, 1903, at 
the time of this meeting (when the plan was 
authorized) was before we began to manu- 
facture our product. That was just when we 
were finishing our mill. We found ourselves 
in need of money and an output of our prod- 
uct.” At different times some fifty agents 
or district managers were appointed after pur- 
chasing stock. Some of them had contracts 
requiring them to sell no more than 200 cases 
each month, and it appears that failure to 
sell this amount did not in every case de- 
prive the manager of his salary. The same 
witness further testified concerning his in- 
terview with plaintiff, which, as we have seen 
was in 1904: “And I told him we had a good 
plant, we had a good food; that we were 
working most of the time; that some of our 
managers were good, and some were not so 
good; that we did not want any dead ones; 
that we wanted live ones, and for the man 
that was a live one we had a good proposi- 
tion; and told him that the territory in order 
to make the office pay expenses in good shape 
should furnish 300 cases a month, and I told 
him that he or anyone else that didn’t think 
they could sell that, that we didn’t want 
them; that we had had some that had fallen 
down and weren’t any good; and I marked 
out to him on a paper there how he could— 
what the sale of 300 cases would mean, $150 
a month, and his commission would start on 
over and above the 300 cases and 50 cents per 
case on his own individual efforts. That was 
about the limit of the conversation that I had 
with him. Mr. Hall was there, and he was 
in his company a good share of the time after 
that.” 

Coupled with the statement that the busi- 
mess was prosperous, this was a direct rep- 
resentation that a good manager ought to se- 
cure sales of 300 cases per month and more. 
It was both an inducement to buy stock an‘ 
a representation of its value. Undoubtedly, 
one manager of the sales of goods will excel 
another manager in the same territory, but at 
this time (1904) the defendant company and 
its officers had had an experience of more 
than a year in the sale of their product and 
had employed various managers in various 
states. The same witness testified: “The first 
year we were at it we did very little; we went 
at it in a very mild way, and then the next 
year the market was flooded with so many 





kinds of foods and the quality was such that 
complaints came in from our customers and 
the like of that that the stuff was not moving, 
and I should say that was in 1904, some time, 
the summer and fall perhaps. Very soon af- 
ter we started we found there was competi- 
tion, and very strong. We finally found it 
became very fierce. The competition was 
quite strong. The demand fell off some and 
shortened up in the winter months of 1903 
and 1904, and then again in the fall of 1904 
and 1905. It wasn’t pleasant, lots of it. We 
were selling some, but not a great deal. We 
figured out a profit in the goods, provided we 
could sell them.” ° 


Plaintiff was not given an opportunity to 
try to sell the goods before investing in the 
stock. If, therefore, in the experience of the 
company no manager had ever been able to 
sell 300 cases of the food per month, the of- 
fer made to plaintiff to sell him the stock at 
par upon such conditions, coupled with the 
statements of the general manager, and the 
representations of the prospectus, was a mis- 
representation. The argument that defend- 
ants had the right to enter into such con- 
tracts with agents as it, and they, pleased, 
that if plaintiff and other managers had per- 
formed their contracts the salaries could have 
been paid and the stock would have been val- 
uable, that in the absence of actual bad faith 
defendants should be held innocent, is not 
convincing. There is testimony’ tending 
strongly to prove the honest belief of defend- 
ants in the ultimate success of the enterprise. 
Undoubtedly one may, without legal liability 
for results, permit another, for a considera- 
tion, to share his hopes, however adroitly 
the statement of his hopes may be phrased. 
He may not by actual misstatement and with- 
out liability induce the belief that the venture 
is without other risk than the usual risk of 
an established and prosperous business. The 
claim of plaintiff is that defendants repre- 
sented as actual that which they hoped might 
become actual; that he paid his money, re- 
lying upon the. representations. We are of 
opinion that it cannot be said, as a matter of 
law, that plaintiff is entitled to no relief. 


What has been said disposes of most of 
the alleged errors. Under the circumstances 
plaintiff should be permitted to show, if he 
can, that it was impossible or unlikely that 
a manager could perform his contract to sell 
300 cases of the food each month. Other 
questions presented are not likely to arise 
upon a new trial, 


The judgment is reversed, and a new trial 
granted. 
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Chancellor Kent, in his observations on the 
requirements of the statute, says (2 Kent, 
Comm. *511): “Unless the essential terms of 
the sale can be ascertained from the writing 
itself, or by a reference contained in it to 
something else, the writing is not a compli- 
ance with the statute; and if the agreement 
be thus defective, it cannot be supplied by 
parol proof, for that would at once introduce 
all the mischiefs which the statute of frauds 
and perjuries was intended to prevent.” The 
memorandum in question contains no refer- 
ence to any other document, and we are 
clearly of the opinion that it is not compe- 
tent to consider the deed alleged to have been 
delivered as a part of the memorandum re- 
quired by the statute. It necessarily follows 
that the second and third questions must also 
be answered in the negative. 

The papers in the cause may be sent back 
to the district court of the Bighth judicial 
district, with the decision of this court upon 
the questions submitted certified thereon. 

In line with the principal notes, see Mentz 
v. Newwitter, 122 N. Y. 491, 25 N. E. Rep. 
1044, where it is held that the memorandum 
of a contract for the sale of land must show 
without aid of parol proof, the essentials of 
the agreement, including the subject matter 
of the sale, the terms, and the names or de 
scriptions of the parties also. 





CRIMINAL LAW—CORPUS  DELICTI— 
EVIDENCE OF—CONFESSION OF _ AC- 
CUSED.—In People v. Ranney (Mich.), 116 
N. W. Rep. 999, occurs a very able discussion 
of a subject of proof of corpus delicti by the 
confession of an accused person. The de- 
fendant procured funds on a check drawn on 
a New York bank, which check was forward- 
ed through the usual channels and returned 
unpaid. It was contended on the part of the 
defendant that there was not sufficient proof 
of the commission of the offense. He had 
made a confession, and the proposition was 
advanced that the commission of the felony 
cannot be proven by the extra judicial con- 
fession of the accused. In other words, that 
his guilt could not be determined by his con- 
fession that the check was worthless, and 
was by him known to be worthless; that the 
people were bound to show presentation of 
the check to the bank on which drawn, if 
such an institution existed; that it was not 
drawn against funds; that payment was re- 
fused. 

As supporting the general rule that the 
corpus delicti may not be proved by the 
naked extra judicial confession of the ac- 
cused, the following authorities are cited: 
12 Cyc. 483; 6 Am. and Eng. Ency. 582; 





Wharton Criminal Evidence (eighth edition), 
Pars. 632, 633; People v. Lane, 49 Mich. 340, 
13 N. W. Rep. 632. 


The court then discusses the question as 
follows: “The question presented leads to the 
inquiry: What is the corpus delicti in a case 
like this one? Mr. Wigmore (vol. 3, par. 
2072) says that an analysis of every crime 
with reference to this element of it, reveals 
three component parts; first, the occurrence 
of the specific kind of injury or loss (as in 
homicide, a person deceased; in arson, a house 
burnt; in larceny, property missing); second- 
ly, somebody’s criminality as the source of 
the loss—these two together involving the 
commission of a crime by somebody—and, 
thirdly, the accused’s identity as the doer of 
this crime; that the term corpus delicti seems 
in its orthodox and its logical sense fo sfg-- 
nify merely the first of these elements, name- 
ly, the facts of the specific loss or injury 
sustained, although some judges (Chief Jus- 
tice Shaw in Commonwealth v. Webster, 5 
Cush. (Mass.) 295, 52 Am. Dec. 711, and Chief 
Justice Church in People v. Bennett, 49 N. Y. 
187, among others) have held that it also in- 
cludes the second element. I do not find any 
general rule laid down by the decisions of 
this court. Language is employed in People 
v. Hall, 48 Mich. 482, 485, 12 N. W. Rep. 665, 
42 Am. Rep. 477, which indicates that in cases 
of homicide the corpus delicti involves the 
death and, also, its character, whether prob- 
ably caused by some one other than the de- 
ceased. See, also, People v. Aikin, 66 Mich. 
460, 472, 474, 383 N. W. Rep. 821, 11 Am. St. 
Rep. 512; People v. Parmelee, 112 Mich, 291, 
294, 295, 70 N. W. Rep. 577. The rule that 
the corpus delicti must be proved by some 
evidence other than the confession of the ac- 
cused—that the confession must be corrobo- 
rated—is recognized in People v. Lambert, 5 
Mich. 349, 366, 72 Am. Dec. 49; People v. Ish- 
am, 109 Mich. 72, 67 N. W. Rep. 819; People 
v. Hawksley, 82 Mich. 71, 73, 74, 45 N. W. 
Rep. 1123; People v. Kemp, 76 Mich, 410, 416, 
43 N. W. Rep. 438,.and People v. Hess, 85 
Mich. 128, 182, 48 N. W. Rep. 181, but with- 
out determining, in either case, except per- 
haps inferentially, what constituted the cor- 
pus delicti. In some cases the idea has been 
expressed that the nature of the offense 
charged was such that no proof of the corpus 
delicti could be made as of a separate ele- 
ment of the offense. Such are the cases of 
People v. Swetland, 77 Mich. 53, 63, 438 N. W- 
Rep. 779, and People v. McGarry, 136 Mich 
316, 324, 99 N. W. Rep. 147. In People v. 
Swetland it was said: ‘There are some cases 
where the corpus delicti—generally in homi- 
cide—is clearly separated and distinct from 
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the question as to who committed the offense, 
if any is found to have been committed. In 
such cases the evidence to establish the cor- 
pus delicti must first be given, before acts or 
admissions of the accused can be put in evi- 
dence. But the present case is one where the 
body of the offense—the uttering of a forged 
instrument, knowing it to be false—is so in- 
timately connected with the question whether 
oc not the respondent is guilty of the crime 
that there can be no such separation. The 
corpus delicti in this case depends entirely for 
its existence upon the acts and intent of the 
respondent, so that her acts and admissions, 
if admissible at all, were admissible at any 
stage of the proceedings upon the trial.’” 

It is held that the confession should be cor- 
roborated as to the corpus delicti. As to this 
the court says: 

“There is evidence undisputed—indeed, cor- 
roborated by respondent—that he applied to 
Mr. Rice, the keeper of the hotel, to cash the 
check, that the check was cashed, and re- 
spondent received the money. The check was 
forwarded in the usual course of business to 
New York, and was returned unpaid. It has 
not been paid, and Mr. Rice has never re- 
ceived his money. Before the check was 
cashed, and as an inducement, respondent, 
who was at the hotel with a woman not his 
wife, and owed the proprietor for entertain- 
ment, stated that they were going to Muske 
gon for three or four days, and would then 
return to the hotel, and that meantime Mr. 
Rice could find out whether or not the check 
was good; that he would leave a big trunk 
and a typewriter in it. He left the trunk, but 
no typewriter.” 





DIVORCE—CONDITIONAL DIVORCE—FI- 
NAL DECREE AFTER ONE YEAR.—A re- 
cent decision construing an Illinois statute, 
but of more than usual interest, was handed 
down by Judge Ball of the superior court of 
Cook county, Chicago, Ill., on May 5th, 1908, 
reported in 40 Chicago Legal News, 320, the 
case being that of Richard O. Kruger v. Pearl 
L. Kruger. 

The petition is in equity, and alleges that 
the defendant procured a divorce from Rich- 
ard O. Kruger, and that by the terms of the 
decree he was ordered to pay $60 alimony 
monthly during the lifetime of the two, with 
the provision that in case she should remarry 
the payments would cease. The divorce was 
granted on July 3d, 1907, in the same court, 
but the petition alleges that on March 11th, 
1908, she was married in Indiana. 

The section of the statute under which the 
divorce was granted contains a provision that 
neither parties shall marry again (unless to 





each other) within one year from the date of 
the decree, and that any person marrying con- 
trary to such provisions “shall be punished 
by imprisonment in the penitentiary for not 
less than one year, nor more than three years, 
and said marriage shall be held absolutely 
void.” The provisions of the statute were set 
up by the wife in her answer, and the wife 
also alleged that on her return to Illino's she 
was informed that the Indiana marriage was 
void, and that she thereupon filed suit to an- 
nul the same. She also set up a like viola- 
tion of the statute by the petitioner. 


The court sustains the validity of the act 
of the legislature, citing Olson v. State, 219 
Ill, 40. The court says that if the mar- 
riage of Pearl L. Kruger to Boud is valid 
the petitioner should be discharged from the 
further payment of alimony coming due after 
March, 1908. But if such marriage is void, 
he is still bound for his payment. The court 
then says: 

“In interpreting a decree of divorce the sta- 
tute relating to divorces is a part of and must 
be read into it. So doing, it is evident that 
the divorce is not absolute. It incapacitates 
the parties thereto from remarrying (except 
to each other) for the period of one year from 
the date of the decree. A violation of this 
provision is a violation of the decree, for 
which the offending party could be brought 
before the court granting the decree and pun- 
ished, as for a contempt of court. In such 
case the offender could not successfully reply 
by setting up that the violation occurred in a 
foreign state, to which he or she had gone 
for the purpose of avoiding the effect of the 
decree. The law will not suffer its commands 
to be thus nullified. The decree is disobeyed 
whether the forbidden marriage occurred with 
in or without this state. The general rule is 
that a marriage valid where entered into is 
valid everywhere. This rule is recognized 
under the law of comity; and it will be en- 
forced in a foreign jurisdiction, unless it is 
prohibited by the laws or by the public poli- 
cy of that jurisdiction. The public policy of 
a state is found in its constitution or in its 
statutes. If the constitution be silent upon 
the subject, and the legislature has spoken, 
the public policy of the state is what the sta- 
tute indicates. Ins. Co. v. Yates, 214 II. 
277.” 

There are comparatively few, if any, other 
jurisdictions where divorces of this charac- 
ter are provided by statute. While the court 
does not expound the meaning of the provi- 
sion, it would seem that a divorce granted 
under the provisions of the act in question 
is not a divorce within the usual meaning of 
that term until the expiration of the year pro- 
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vided for. At the end of the year the order of 
court, which has been in but partial effect, be- 
comes vitalized and effective and the divorce 
is absolute. 

As to the effect in another state of the mar- 
riage, the court has this to say: 

“It is assumed that the second marriage was 
valid in the state where it was performed. 
Had the parties to it left this state, and so 
long as they remained aliens as to this state 
the marriage would continue to be valid. But 
while they remain citizens of this state they 
are governed by its laws. This view is sus- 
tained by the highest courts of England: 
(Brook v. Brook, 9 House of Lords Cases 
212; Sussex Peerage Case, 11 Clark & Fin. 
85), by well considered decisions in several 
of our sister states (Pennegar v. State, 87 
Tenn. 244; Williams v. Oates, 27 N. C. 535; 
Estate of Stull, 183 Penn. 625), and by our 
best text writers. Story on Conflict of Laws, 
secs. 86, 87; Wharton on Conflict of Laws, 
secs. 159, 165b.” 








WHAT LIABILITY DOES A BANK ASSUME 

AS TO THE QUALITY AND QUANTITY 
OF THE GOODS DESCRIBED IN A BILL 
OF LADING INDORSED BY IT? 


I have been asked to discuss the ques- 
tion: “‘What liability does a bank assume 
as to the quality and quantity of the goods 
described in a bill of lading indorsed by 
it?” and have consented to do so. 

A bill or lading may be defined as a 
written acknowledgment by a carrier of the 
receipt of certain goods, and an agreement 
for a consideration, to transport the same 
to a specified place, and there deliver them 
to the person designated, or to his order. 

They have been in use from time imme- 
morial, and are indispensable to commerce 
as a symbol of ownership of the property 
they represent. They are negotiable in the 
sense that they possess the quality of trans- 
ferability ; but not negotiable in the sense 
that a bill of exchange is, for the latter is 
truly. said to be: “A ‘courier without lug- 
gage’ whose countenance is its passport ;” 
while a bill of lading is at most but a sym- 
bol of ownership of a thing not seen. 

The object sought by legislative enact- 





ment declaring them negotiable was doubt- 
less intended to authorize a transfer of title 
by indorsement and delivery, thereby en- 
abling the assignee of such a bill to do what 
he could not do at common law—maintain 
an action in his own name, and_ these 
things constitute negotiability. 

The law should encourage, and does en- 
courage the use of bills of lading as a safe 
and convenient medium of transferring the 
title to property in transit. The liability 
attending such a transfer is the question 
before us. 


At the outset, I may say that the degree 
of liability a bank assumes as an indorser 
of a bill of lading depends upon the cir- 
cumstances under which, and the manner 
in which, such a bill is indorsed. I think 
I may lay it down as a rule without excep- 
tion that the owner of a bill of lading, 
whether he is the consignor or one subse- 
quent in the line of ownership, who in- 
dorses it without restriction as an original 
instrument of sale and transfer, thereby 
warrants its validity, his ownership there- 
of and that the quality and quantity of 
goods therein mentioned are described with 
reasonable accuracy. 


This liability does not attach by reason 
of the arbitrary rules of the law merchant 
applicable to bills of exchange, for that in- 
strument is intended to, and does circulate 
as money, and of course all persons who 
pass it by indorsement receive value for it, 
and vouch for it in all its parts; but upon 
the other ground, that he who puts an in- 
strument in circulation which may be ne- 
gotiated, and he who passes it on to oth- 
ers, do, by their indorsements, warrant it 
genuine and descriptive of what it pur- 
ports to represent. Put in another form, 
the liability emanates from.the doctrine of 
implied warranty, holding that he who sells 
and delivers an article, commodity or thing ° 
impliedly warrants it to be of the kind and 
character represented, and also to contain 
the quantity sold, as well as the fact that 
he is the owner. 


Any other rule would discredit an in- 
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strument which, in the commercial world, 
is only second in importance to the bill of 
exchange and promissory note. 


If, therefore, a bank becomes the  pur- 
chaser of a bill of lading and, having ac- 
quired the same, sees fit to make unrestrict- 
ed indorsements on it; then it is liable for 
the quantity and quality of the goods de- 
scribed therein, and the measure of liabil- 
ity in such a case would seem to be the 
difference between the actual value of the 
goods received by the consignee and the 
value of the goods, had they been as war- 
ranted, but not to exceed in any case the 
value as agreed upon in the original con- 
tract. 


But in the usual and ordinary transac- 
tion of commercial business, banks rarely 
ever purchase bills of lading outright. In- 
deed, to do so, the bank possessing only 
ordinary charter privileges might infringe 
upon the doctrine of ultra vires; but there 
are many difficulties attending the raising 
of that question, and the limitation in that 
regard would often go unchallenged. 


The purchase of bills of lading by 
banks is so infrequent that I deem it un- 
necessary to say more as to that feature, 
and shall pass to another phase of the case 
in which the bill of lading performs a more 
useful service. [| refer to the practice so 
prevalent among banks of accepting these 
bills as collateral security. This purpose 
is accomplished in a variety of forms. The 
bill is sometimes taken out in the name of 
the bank by the consignor, and in that form 
deposited as collateral. It is sometimes 
assigned by the consignor in blank, or to 
bearer, for the same purpose, but more 
commonly taken out by the consignor in 
his own name, and assigned directly to the 
bank. In any case, it is accepted by the 
bank as collateral security for the payment 
of the instrument discounted—usually a 
note or bill of exchange. By such assign- 
ment, the bank becomes possessed of the 
right to collect the price of the goods rep- 
resented by the bill of lading from the 
purchaser or consignee, upon surrender to 








him of the bill of lading. This, of course, 
requires an assignment by the bank to make 
a connected chain of title which the carrier, 
to whom it is finally surrendered upon de- 
livery of the goods, has a right to demand. 

An assignment under these circumstanc- 
es is an incident to the payment of the note 
or acceptance of the draft, and no liability 
attaches to the bank by making it; for the 
bank in either case, it is clearly seen, is 
merely the channel through which the pur- 
chase price of the goods represented by the 
bill of lading is collected. If, upon exam- 
ination by the consignee, it is found that 
the goods are not of the quality purchased, 
or that quantity is lacking, the bank cannot 
be held, for the reason that it is not a party 
to the sale; and the vendor alone, with 
whom the principal transaction was had, 
must be looked to for damages on account 
of deficient quantity or inferior quality. 

The reasons for such a rule are numer- 
ous, but not least among them is that the 
bank is not a party to the sale, and knows 
nothing of, nor is it interested in, the equi- 
ties between the original parties to the sale. 
Again, its relation to the whole transaction 
is covered by an instrument of the law 
merchant, either the promissory note or the 
bill of exchange. The payment of the 
one, or the unconditional acceptance of the 
other by the consignee furnishes conclu- 
sive evidence that the maker of the note 
or the drawer of the bill was authorized to 
demand of and receive from the consignee 
the purchase price of the goods. 


While a few courts of last resort have 
held that a bank by indorsing a bill of lad- 
ing deposited with it as collateral security 
is liable for the quality and quantity of 
goods described in it, the great weight of 
current authority, both in England and 
the United States, is to the contrary ef- 
fect. Any other rule than the one adhered 
to by the majority of the courts would, un- 
der present business customs, cause a wide 
disturbance in commercial affairs. 


J. T. WOODRUFF. 
Springfield, Mo. 
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course this morning. It was well written and 
well delivered. Therefore I shall make a point 
of being at the Four Courts to-morrow at ten.” 

His speeches to the jury were interminable. 
He would say: “This is so clear a point, gentle- 
men, that it is paying your understandings but 
a poor compliment to dwell on it even for a 
moment. Therefore I shall now proceed to ex- 
plain it to you at greater length.” 

While the Court tittered, the Sergeant was 
wholly unconscious of these feats of his own 
genius for inconsecutiveness.—Madras Law 
Journal. 


“There was a white man out in Montana,” 
said Senator Carter, “who was ca‘led Steve 
Crow. He lived with the Indians for forty 
years, married a squaw and raised a family. 
Finally his wife died, his children threw him 
out, and he drifted up to Seattle, where he 
married again, 

“After a time he returned to Montana, and 
said his second wife had secured a divorce 
from him. 

“*What happened, Steve?’ asked a friend, 

“ Why,’ Steve replied, ‘that there woman 
didn’t know when she had a good thing. I 
married her and built a cabin out on the flats. 
It wasn’t my land, but I lived there for awhile, 
She didn’t appreciate her advantages. Why, 
every morning I went out on the’flats and gath- 
ered a bushel of clams, and all she had to do 
was to shuck ’em and cook ’em.’” 


A lawyer whose attainments were scarcely 
of the first quality was arguing in one of the 
Philadelphia courts before a patient judge. His 
argument was not without flaws, and at one 
point he fairly screamed out that if his client 
had done wrong then he, the lawyer, was equal- 
ly wrong, for he failed to see that any fault 
had been committed. 

“But, Mr. Blank,” urged the judge, “ignor- 
ance of the law excuses no man.” 

“Your honor,” shouted the lawyer, “I do not 
want any excuse; what I say is excuse enough.” 
—Green Bag. 


A jury in Blankville was sent out to decide a 
ease, and after deliberating for a time came 
back, and the foreman told the judge they were 
unable to agree upon a verdict. The latter re- 
buked the jury, saying the case was a very 
clear one, and remanded them back to the jury 
room for a second attempt, adding: 

“If you are there too long I wi:l send you in 
twelve suppers.” 

The foreman, in a rather irritated tone, spoke 
up and said: 

“May it please your Honor, you might send in 
eleven suppers and one bundle of hay.’’—Lippin- 
cott’s. 


The magistrate looked severely at the small, 
red-faced man who had been summoned before 
him, and who returned his gaze without flinch- 
ing. 

“So you kicked your landlord down stairs?” 
said the magistrate. “Did you imagine that 
was within the rights of a tenant?” 

“Til bring my lease in and show it to you,” 
said the little man, growing still redder, “and 
I'll wager you'll agree with me that anything 





they’ve forgotten to prohibit in that lease I 
had a right to do the very first good chance 
I got.” 


“Had a case to-day in which two men claim- 
ed a rabbit.” 

“Well, judge, why didn’t you divide it?” 

*“I don’t split hares in my court.” 
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1. Account—Equitable Jurisdiction. — Equity 
has jurisdiction of an accounting, which is not 
lost because the substantial contest is finally 
narrowed down to one item.—Fischer v. Riehl, 
Pa., 69 Atl. Rep. 70. 

2. Adultery—Sufficiency of Indictment.—Even 
if it is necessary to show on the face of an in- 
dictment for adultery that the prosecution was 
commenced upon the complaint of a person au- 
thorized by statute to commence such a prose- 
cution, an indictment for adultery which states 
that it was found on the complaint of defen- 
dant’s wife sufficiently shows a complaint by a 
person authorized to comp:ain by the statute.— 
State v. Hayes, Or., 94 Pac. Rep. 751. 

3. Adverse Possession—Question for Jury.— 
The issue of adverse possession in an action for 
the possession of real estate held properly sub- 
mitted to the jury.—Wright v. Willoughby, 
8. C., 60 S. E. Rep. 971. 

4. Appeal and Error—Bill of Exceptions.— 
Where there is no bill of exceptions in the re- 
cord, questions on the admission or exclusion 
of testimony cannot be considered on appeal.— 
State v. Hayes, Ore., 94 Pac. Rep. 751. 

5. Harmless Error.—A judge should re- 
fer to the evidence only so far as is 
is necessary to present the leading issues; 
but, where any error is favorable to plaintiff 
in error, he cannot complain thereof.—Farkas 
v. Brown, Ga., 60 S. E. Rep. 1014. 
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6. Harmless Error.—Failure of the court 
to rule on every request for a finding of fact 
or conclusion of law is not reversible error, if 
the request is frivolous, or the facts asked to 
be found are immaterial.—Myersdale & S. St. 
Ry. Co. v. Pennsylvania & M. St. Ry. Co., Pa., 
69 Atl. Rep. 92. 2 

%. Judgment Entered in Vacation.— 
Though a judgment was, without authority, 
entered in vacation, yet where, after the court 
convened, the matter was again taken up and 
a like judgment entered, held, that there would 
be no reversal, but that the first judgment en- 
tered in vacation would be set aside and the sec- 
ond left unaffected thereby.—Broadway Nat. 
Bank v. Kendrick, Ga., 60 S. E. Rep. 998. 

8. Attorney and Client—Authority of Attor- 
ney.—As the death of the principal terminates 
the agency, he'd that, where a judgment cred- 
itor had died and no personal representative 
had been appointed, a person liable to decedent 
on recognizances for court costs had no au- 
thority to pay the costs to decedent's former at- 
torney.—Wells v. Foss, Vt., 69 Atl. Rep. 155. 

9. Powers of Attorney.—The mere fact of 
employment of an attorney by a client does not 
authorize the attorney to contract with another 
attorney that the client shall pay the latter for 
his services as counsel.—Bently v. Fidelity & 
Deposit Co. of Maryland, N. J., 69 Atl. Rep. 202. 

10. Bail—Transfer of Cause.—On transfer of 
an indictment, with a bond given thereon, by the 
superior court to a city court, the latter court 
has jurisdiction over all subsequent proceedings, 
including forfeiture of the bond.—Marks Vv. 
Smith, Ga., 60 S. E. Rep. 1016. 

11. Bills and Notes—Attorney’s Fees.—Where, 
in an action on a note, a verdict for but a sin- 
gle sum was returned, it was not error to charge 
that plaintiff would be entitled to attorney’s 
fees.—Smith v. Pilcher, Ga., 60 S. IX. Rep. 1000. 

12.- Liability of Indorser.—The  liabil- 
ity of the indorser of a check is im- 
pliedly conditioned on its prompt presentment 
for payment and notice of non-payment, and 
a failure in those respects will discharge him, 
though presentment in due course would have 
been unavailing.—Start v. Tupper, Vt., 69 Atl. 
Rep. 151. 

13. Boundaries—Ascertainment.—-On the issue 
of the location of disputed boundary lines in 
deeds, evidence of the location of lines by sur- 
veyors under agreement of the parties held com- 
petent to show a sett.ement of disputed lines,— 
Wright v.. Willoughby, S. C, 60 S. E. Rep. 971. 

14. Bridges—Notice of Claim for Injuries.— 
A notice of a claim for injuries to a traveler 
caused by a defective bridge held sufficient to 
render admissible in evidence the fact that a 
doctor prescribed remedies for the traveler, to- 
gether with what the remedies were.—Graves 
v. Town of Waitsfeld, Vt., 69 Atl. Rep. 137. 

15. Carriers—Loss of Goods.—The presump- 
tion of liability of a carrier raised by Civ. Code 
1895, § 2264, is rebutted where it appears that 
the injury was caused by the shipper himself. 
—Coweta County v. Central of Georgia Ry. Co., 
Ga., 60 S. E. Rep. 10f8. 

16. Certiorari—Judgment.—Any disposition 
on the merits of a certiorari is premature until 
the traverse to return has been disposed of.— 
Georgia, F. & A. Ry. Co. v. Sizer & Co., Ga., 60 
S. E. Rep. 1026. 

17. Constitutional Law—Validity of Statutes. 
—tThe constitutionality of an act will be passed 
on only when it becomes necessary to do so in 

















determining the rights of litigants.—State v. 
Jennings, S. C., 60 S. E. Rep. 967. 

18. Continuance—When Allowed.—A party is 
not entitled to a continuance because one has 
been previously granted to his opponent.— 
Hutcherson v. Ladson, Ga., 60 S. E. Rep. 1000. 

19. Corporations — Consolidation.— A stock- 
holder in a corporation held barred by laches 
from maintaining a suit to arrest the comple- 
tion of a merger of his corporation with others, 
—Dana v. American Tobacco Co., N. J., 69 Atl. 
Rep. 223. 

20. Criminal Trial—Acts Constituting Con- 
tinuous Offenses.—Several offenses evincing a 
continuous state of mind, and culminating in 
tre criminal act for which indictment is had, 
held admissible on the trial of such indict- 
ment.—State v. Deliso, N. J., 69 Atl. Rep. 218. 

21. Damages—Growing Crops.—Where grow- 
ing crops are totally destroyed by negligence, 
the measure of recovery is the fair market 
value at the time of their destruction.—Smith 
v. Chicago, B. & Q. R. Co., Neb., 115 N. W. Rep. 
ioo. 

22. Intoxicating Liquors.—In an action by 
a widow for herself and as next friend for her 
minor child against a liquor dealer to recov- 
er for the alleged wrongful killing of p ain- 
tiff’s husband, the measure of damages deter- 
mined.—Young v. Beveridge, Neb., 115 N. W. 
Rep. 766. 

23. Speculative and Remote.—In an ac- 
tion for an injury to an _ estabiished  busi- 
ness by the breaking of a show window, testi- 
mony that the normal Christmas trade had 
been interfered with is too remote and un- 
eertain on which to base a verdict for p/ain- 
tiff_—Bates v. Warrick, N. J., 69 Atl. Rep. 185. 

24. Death—Proximate Cause. — Defendant 
held not relieved of the consequence of its neg- 
ligence where the one injured, acting in good 
faith, and without negligence, produced a hem- 
orrhage from the original wound, from which 
death ensued.—Batton v. Public Service Corp. 
of New Jersey, N. J., 69 Atl. Rep. 164. 

25. Right of Action.—Under Comp. Laws, §§ 
10,427, 10,428, an administrator appointed in this 
state may maintain an action for the death of 
intestate by defendant’s neglrgence for the 
benefit of non-resident aliens who are the sole 
distributees of deceased’s estate.—Mascitelli v. 
Union Carbide Co., Mich., 115 N. W. Rep. 721. 

26. Deeds—Construction.—Where a _ descrip- 
tion by metes and bounds closes, and the only 
apparent error is in one of the distances, the 
question is for the court, and not of locat- 
ing the description on the ground for the jury. 
—Schmitt v. Traphagen, N. J., 69 Atl. Rep. 189. 

27. Detinue —Action on Bond.—In an action 
on a detinue bond, the element of title is to be 
determined as of the date of the seizure or 
wrongful withholding of possession under the 
writ.—Young v. Edwards, W. Va., 60 S. E. Rep. 
992. 


28. Dismissal and Non-Suit—Request for 
Judgment.—Motion to dismiss because no re- 
quest for the entry of judgment was made within 
six months after the filing of findings and conclu- 
sion of law under Code Civ. Proc. § 581, sub. 
6, held addressed to the discretion of the court. 
—Rickey Land & ‘Cattle Co. v. Glader, Cal., 94 
Pac. Rep. 768. . 


29. Diverecee—Alimony.—Where alimony was 
awarded defendant, but was not paid by plain- 
tiff, an execution and levy under the decree in 
ex parte proceedings he!d void where plaintiff 
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was not given notice of the proceedings, and 
no testimony was taken.—Dewey vy. Dewey, 
Mich., 115 N. W. Rep. 735. 

30. Elections — Non-Resident Electors.—Un- 
der St. 1898, §§ 23, 61, an unregistered elector’s 
right to vote on an otherwise insufficient affi- 
davit held not aided by the fact that no other 
form of affidavit was at hand.—State v. Trask, 
Wis. 115 N. W. Rep. 823. 

31. Eminent Domain—Compensation.—A city 
may not, without making compensation for the 
property appropriated, collect water from a 
large area, and by artificial means cast it on 
the lands over or through which it would not 
otherwise flow, to the injury of the owner there- 
of.—Doremus v. City of Paterson, N. J., 69 Atl. 
Rep. 225. 





32. Effect of Procedure.—Where a rail- 
road condemns a right of way. such pro- 
ceedings transfer the land to the. rail- 


road company, and, in lieu thereof, the owners 
will receive the damages awarded in the same 
proportions in which thew held the land.—Dye 
v. Midland Valley Ry. Co., Kan., 94 Pac. Rep. 
785. 


o 


of Damages.—In an _ action 
for damages to land caused by the erection 
thereon of a line of telephone poles and 
wires, the measure of damages is the dif- 
ference in value of the land before and after the 
burden of easement thus imposed upon it.—Wade 
v. Carolina Telephone & Telegraph Co., N. C., 
60 S. E. Rep. 987. 

34. Equity—Jurisdiction.—Where a deed re- 
tains a life estate in the grantors, with free 
use and possession, the law gives them a com- 
plete remedy for the recovery of the possession, 
and equity will not entertain jurisdiction.—Mc- 
Donald v. Jarvis, W. Va., 60 S. E. Rep. 990. 

35. Ewidenece—Expert Testimony.— A _ civil 
engineer who had made a special study of bulk- 
heads could express an opinion whether a bulk- 
head with a filling of sand behind it or a bulk- 
head without such filling was more likely to re- 
sist ocean storms.—N. Risley & Sons v. Ocean 
City Development Co., N. J., 69 At!” Rep. 192. 

36. Pecuniary Condition.—The statement 
of a witness testifying as to the pecu- 
niary condition of a party held to _ indicate 
that it referred to the party’s financial condi- 
tion, and its admission was not erroneous be- 
cause of the possibility that it means some- 
thing else.—Lincoin v. Hemenway, Vt., 69 Atl. 
Rep. 153. 

37. Self-Serving Declarations.—On an 
issue of whether a sale of furniture was 
conditional or not, a mortgage thereof given 
by purchaser held properly excluded as being 
merely a self-serving act.—Lazarovich v. Tatil- 
bum, Me., 69 Atl. Rep. 275. 

38. Statement of Witness.—A statement of 
a witness as to the probable effect of liquor 
consumed by the natron of a dealer is inadmis- 
sible to prove the nature of the liquor, but its 
admission is not error if it was a part of a 
conversation properly admitted.—Young vy. Bev- 
eridge, Neb., 115 N. W. Rep. 766. 

39. Value of Evidence.—The value of land 
and the effect thereor of improvements or bur- 
dens is essentially a matter of opinion; and 
hence a question as to the decrease in value of 
lar aused by the erection of telephone poles 
therein held not erroneously permitted.—Wade 
v. Carolina Telephone & Telegraph Co., N. C., 
60 S. E. Rep. 987. 

40. Execution—C:aims of Third Persons.— 
Any person having a lien on property seized un- 
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der execution or interested in the proceeds may 
come into the court having possession of the 
property or ‘*~ proceeds, and assert his rights. 
—Baisden & Co. v. Holmes-Hartsfield Co., Ga., 
60 S. E. Rep. 1031. 

41. Issuance.—While the application for an 
order of execution may be filed, and the order 
issued, before the enrollment of the decree, by 
the express provisions of the statutes and the 
court rules, no execution or process may be is- 
sued on any final decree until it has been en- 
rolled.—Dewey v. Dewey. Mich., 115 N. W. Rep. 
735. 

42. Withdrawal of Claim Res Judicata.— 
Neither a withdrawal of a claim to property 
levied on nor its dismissal for want of presecu- 
tion constitutes a bar to the interposition of 
another claim.—American Inv. Co. v. Cable Co., 
Ga., 60 S. E. Rep. 1037. 

43. Executors and Administrators—Sale of 
Land.—A sale of land by an administratrix held 
not to be attacked collatera'ly on the ground 
that process was not served on the attacking 
party.—Rackley v. Roberts, N. C., 60 S. E. Rep. 
975. 

44. Fish—Legislative Control.—The Legisla- 
ture is vested full power to control fisheries in 
the state by appropriate enactments.—State v. 
Peabody, Me., 69 Atl. Rep. 273. 

45. Gifts—Causa Mortis and Inter Vivos.— 
The distinction between a gift causa mortis and 
inter vivos is that the former is subject to 
the donor’s revocation while he lives, but is in- 
valid if the control of the donee is postponed to 
some future date.—Beebe vv. Coffin, Cal., 
94 Pac. Rep. 766. 

46. Guaranty—Change of Conditions.—A 
guaranty to a firm of a customer’s running ac- 
count held not operative as to credit extend- 
ed after the admission into such firm of a new 
member.—John H. Lyon & Co. v. Plum, N. J., 
69 Atl. Rep. 209. 

47. Homicide—Dying Declarations.—A dying 
declaration may be discredited by showing 
the bad reputation of declarant for truth; but 
not by showing that his general character was 
bad.—State v. Tomasi, N. J., 69 Atl. Rep. 214. 

48. Injunction —Telephone Construction.— 
Parties restraining interference with construc- 
tion of telephone lines by property owners held 
not entitled to continuance of injunction.— 
Northeastern Telephone & Telegraph Co. v. Hep- 
burn, N. J., 69 Atl. Rep. 249. 

49. Use of Streets.—Equity will not in an 
action by a street railway company under Act 
June 19, 1871 (P. L. 1360), enjoin a rival street 
railway from using certain streets, unless plain- 
tiff's title is clear, and the injury threatened 
is of a permanent and irreparable nature.—Mey- 
ersdale & S. St. Ry. Co. v. Pennsylvania & M. 
St. Ry. Co., Pa., 69 Atl. Rep. 92. 


50. Judges—Disqualification.—Where the fact 
of the disqualification of a district judge in 
making an order confirming a judicial sale ap- 
pears on the record, the order of confirmation is 
void, and may be collaterally attacked.—Har- 
rington v. Hayes County, Neb., 115 N. W. Rep. 
773. 


51. Jury—Peremptory Challenges.—The es- 
sence of the right to reject a juror peremptorily 
is that it shall afford a person the privilege of 
saying that some particular juror shall not try 
him.—State v. Deliso, N. J., 69 Atl. Rep. 218. 

52. Relationship to Accused.—Under Pen. 
Code, § 1074, held improper to exclude a ju- 
ror for cause on a showing that he might be 
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a fourth or fifth cousin to defendant or “some- 
thing bv marriage.’—People v. Schmitz, Cal., 
94 Pac. Rep. 407. 

53. Landlord and Tenant—Election to Re- 
new Lease.—Action by lessee of sawmill in book 
account for rent brought after the expiration 
of the second year of the lease held not of it- 
self to constitute an election to allow the lessee 
to retain the mill a third year.—Felton v. Chel- 
lis, Vt., 69 Atl. Rep. 149. 

56. Leases.—Where notice of an increase 
of rental is given a tenant before the expiration 
of a written lease, and the tenant holds over 
without dissenting, the new rate of rental] will 
apply, but in other respects the former writ- 
ten lease will govern.—Williams v. Foss-Arm- 
strong Hardware Co., Wis., 115 N. W. Rep. 803. 

57. Life Insurance—Presumption of Death.— 
While parents suing on a life insurance policy 
of their son were bound to exercise reasonable 
diligence in their search for him, they were 
not required to prove conclusively that he was 
dead.—Modern Woodmen of America v. Gerdom, 
Kan., 94 Pac. Rep. 788. 


58. Warranty.—In a suit on a life insur- 
ance policy, held, that the evidence was in- 
sufficient to show that the words of the war- 
ranty that assured had not been under care of 
physician for two years were used with any 
other than their usual meaning.—Fish v. Metro- 
politan Life Ins. Co., N. J., 69 Atl. Rep. 176. 

59. Limitation of Actions—Alimony.—Where 
alimony was awarded to be paid in weekly in- 
stallments, an actian for the amount of in- 
stallments accruing within the statutory period 
of limitations held not barred by the statute.— 
Dewey v. Dewey, Mich., 115 N. W. Rep. 735. 

60. Effects of Request Not to Sue.—A re- 
quest not to sue for a tort with the expression 
of opinion that the matter would be adjusted 
held not to arrest the running of limitations. 
—Brown v. Atlantic Coast Line R. Co., N. C., 
60 S. E. Rep. 985. 

61. Relief on Ground of Fraud.—By the ex- 
press provisions of Code Civ. Proc. § 338, an 
action to rescind certain instruments on the 
ground of fraud is not barred, though the in- 
struments were executed more than three 
years before its commencement, where it is 
shown that the fraud relied on was discovered 
within a year of the filing of the complaint.— 
Richards v. Farmers’ & Merchants’ Bank, Cal., 
94 Pac. Rep. 393. 

62. Malicious Prosecution—Petition.—A _ suit 
to recover for the malicious use of civil pro- 
cess cannot be maintained without proof of 
malice and want of probable cause, and the 
petition should allege that the proceedings had 
terminated in favor of defendant therein be- 
fore his action for damages was filed.—Clement 
v. Orr, Ga., 60 S. E. Rep. 1017. 


63. Probable Cause.—In an action for ma- 
licious prosecution, the question is not whether 
the person charged with a crime is guilty, 
but whether the prosecutor had reasonable 
ground for believing in the existence of prob- 
able cause.—Robitzek v. Daum, Pa., 69 Atl. 
Rep. 96. 


64. Mandamus—When Writ Issues.—A writ 
of mandamus held the only adequate mode of 
relief where an inferior tribunal refuses to act 
on the subject properly brought before it.—Hig- 
gins v. Brown, Okla., 94 Pac. Rep. 703. 

65. Marriage—Common Law  Marriage.—A 


common law marriage is invalid if originally 
contracted and consummated in the state, but 




















is valid in the state if contracted and con- 
summated in another state where common law 
marriages are lawful.—Nelson v. Carlson, Wash., 
94 Pac. Rep. 477. 

66. What Constitutes.—The mere fact that 
a person not authorized to solemnize a mar- 
riage read the marriage service of the Episcopal 
Church and the parties to the alleged marriage 
made answer to the questions therein is not 
sufficient to show a ceremonial marriage.— 
Weidenhoft v. Primm, Wyo., 94 Pac. Rep. 453. 

67. Master and Servant—Duty of Obedience. 
—It is the duty of an employee of a railway 
company to obey a superior as to the work in 
hand, unless by such obedience he should ex- 
pose himself to manifest hazard.—Southern Ry. 
Co. v. Rutledge, Ga., 60 S. E. Rep. 1011. 

68. Duty to Warn Servant.—A master held 
required to warn a servant of the danger of 
doing dangerous work in a certain way, and to 
instruct him as to proper method of doing the 
work.—Disalets v. International Paper Co., N. 
H., 69 Atl. Rep. 263. a 

69. Hazard of Employment.—lIf the control - 
ling proximate cause of an injury to a servant 
is an independent act of negiigence on the part 
of the master, he is liable, though a hazard 
of the employment Known to the servant may 
have contributed to the injury—Seaboard Air 
Line Ry. v. Witt, Ga., 60 S. E. Rep. 1012. 

70. Injury to Servant.—Where a servant 
is injured while voluntarily working outside 
of the scope of his employment, the master 
is not chargeable with negligence for failing to 
warn him of his danger.—Marshall v. Burt & 
Mitchell Co., N. J., 69 Atl. Rep. 183. 

71. Injury to Third Person.—An employer 
of an independent contractor may become liable 
for an injury to a servant of the contractor 
either because of his own wrongful act or by 
interfering and assuming control.—Johnson v. 
Western & A. R. Co., Ga., 60 S. E. Rep. 1023. 

72. Reliance on Care of Master.—In an ac- 
tion against a railroad for death of an employee 
through being struck while standing on top of 
a car flagging trains by a water tank spout, 
evidence examined, and held to tend to show 
that deceased did not know and comprehend 
the danger.—McDuffee’s Adm’x v. Boston & M. 
R. R., Vt., 69 Atl. Rep. 124. i 

73. Safe Place to Work.—It is the duty 
of a railroad company operating a water tank 
and spout at the side of its track to place 
the spout when it can reasonably do so at a 
reasonably safe distance from the track, so as 
not to endanger employees working on trains. 
—McDuffee’s Adm’x v. Boston & M. R. R., Vt., 
69 Atl. Rep. 124. 

74. Mechanie’s Liens — Materialmen. — The 
right of a materialman to a lien against the 
property or the unpaid portion of the contract 
price does not depend upon the material being 
ordered by the contractor, but, under Code Civ. 
Proc. § 1183, depends only upon the furnishing 
of the material, and its use in the building.— 
Los Angeles Pressed Brick Co. v. Los Angeles 
Pacific Boulevard & Development Co., Cal., 94 
Pac. Rep. 775. 

75.-——Signature of Lienor.—A claim of lien 
held erroneously rejected on the ground that 
it was not signed by the party who claimed the 
lien.—Broxton Artificial Stone Works v. Layers, 
Ga., 60 S. E. Rep. 1012. 

76. Mines and Minerals—Partnership.— A 
mining partnership may exist, though all of the 
partners may not have a personal interest in 
the property, if they have an interest in the 
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Note.—Misrepresentation in Sale of Stock as 
Ground for Rescission -~* Recovery of Money 
Paid.—There are many intricate questions 
growing out of the promotion and organization 
of corporations, and the flotation of their securi- 
ties. The proposition involved in the principal 
case has been frequently before the courts, 
and it seems to be the established rule that 
corporations are no more free to make such 
misrepresentations than are individuals. It is 
settled beyond question that promoters of a 
corporation are liable for their misrepresenta- 
tions, and it would appear that on principle 
where the misrepresentation has been made on 
behalf of the corporation, and the corporation 
has reaped the benefit of the fraud, that it 
should be liable at the suit of a purchaser. 

Corporations have in recent years grown in 
favor as an instrumentality for the conduct of 
business, and while the great majority are 
doubtless organized and conducted along safe 
and conservative lines, the management some- 
times falls into the hands of persons who do 
not so conduct the business. 

One man or set of men can no more swindle 
and cheat another out of his money in order 
to make a corporation, and set it to work, than 
he or they could cheat and swindle him into 
any other contract, or about any other thing. 
See Stewart v. Rutherford, 74 Ga. 435, and the 
same rule would apply. The rule should be 
the same as to a corporation defrauding a per- 
son out of his money. 

It has long been held that in the original or- 
ganization of a corporation the subscribers have 
a right to recover back from the promoters 
moneys paid where it develops that fraudulent 
representations have been made. See Green v. 
Barrett (1826), 1 Sim. 45; Jarrett v. Kennedy 
(1848), 6 C. B. 319; Butt v. Montaux, 1 Kay and 
J. 98, 24 L. J. C, N. S. 99; Harvey v. Collett 
(1846), 15 Sim. 332. 

Similarly it was held at an early date that 
subscribers to stock were entitled to relief in 
equity where the conduct of the directors in 
procuring the subscription had been fraudulent. 
Blain v. Agar (1826), 1 Sim. 37; Bosher v. Rich- 
mond and H. Land Co., 89 Va. 455; Ex parte 
Ward, L. R. 3 Exch. 180. It is held in Vree- 
land v. New Jersey Stone Co., 29 N. J. Eq. 188, 
that subscriptions to the stock of.a corporation 
procured by fraud will be set aside. Where 
through the fraud and deception of the officers 
of a corporation one is induced to subscribe for 
stock, he may rescind the contract upon dis- 
covering the fraud, and recover back the 
amount paid. Lare v. West Moreland Specialty 
Co., 155 Pa. 33. In Grangers’ Ins. Co, v. Tur- 
ner, 61 Ga. 561, it was held that upon discover- 
ing the fraud the subscriber might rescind the 
contract and recover back the money, or he 
might repudiate his contract and proceed 
against the corporation as for money had and 
received. 

Estowpel to Rescind.—Where in cases similar 
to the principal case the subscriber has not 
gotten relief, it is usually on the ground that 
he has been estopped. His right to rescind 
would otherwise be good, but by his own con- 
duet he is estopped. An act done after the 
discovery of the fraud, inconsistent with a dis- 
affirmance of it, has been held to be a waiver 
of it. Weisiger v. Richmond Ice Mach, Co., 90 
Va. 795. He may also be estopped where he 
was in possession of facts which put him on 
inquiry. It has been held that where, after 
the discovery of the fraud, the subscriber at- 
tempts to sell his shares, he cannot afterward 
repudiate his liability on them. Ex parte 





Briggs (1866). L. R. 1 Eq. 483. It has also 
been held that the discontinuance of a suit for 
rescission is a waiver of the right. to rescind. 

The rights of a stockholder may also be con- 
trolled by other factors, as where he has paid 
additional assessments on his stock after dis- 
covering the fraud, where he has been guilty 
of laches, where he has had the means 
of discovering the facts for himself, but has 
neglected to do so, where he has received the 
profits of the transaction after discovery of 
the fraud. 

The principal case is sound in law and in 
morals. There is no reason why a corporation 
should be permitted to profit by its misrepre- 
sentation. It should be noted that the mis- 
representations were as to existing facts, and 
not expressions of opinion as to what might 
develop in the future. The representations 
were false, and were Known by the officers of 
the company to be false. They were made on 
behalf of the company, which received the ben- 
efit of them. The subscriber, so far as appears, 
did not know the true conditions, and pur- 
chased the stock in reliance on the representa- 
tions made. 








JETSAM AND FLOTSAM. 





VESTED RIGHT IN LIQUOR BUSINESS. 


In apparent seriousness a bill has been intro- 
duced into the New York Legislature to pro- 
vide that a town shall pay to saloonkeepers or 
other liquor dealers for injury to their busi- 
ness if a vote for local option shall prohibit 
its further continuance. This proceeds on the 
assumption that one who has obtained a tax 
certificate under the New York liquor tax law 
of 1896 thereby acquires a vested right in per- 
petuity for the continuance of his business in 
the sume p.ace, in spite of any subsequent 
changes in the law or any vote for local option 
under the existing law. It might be supposed 
that this bill was introduced as a joke, but, as 
it seems to be offered seriously, it is proper to 
inquire what, if any, foundation there can be 
for such a claim. The statute expressly pro- 
vides that it shall be illegal to carry on the 
liquor traffic without having a liquor tax cer- 
tificate. Those certificates must be obtained 
yearly on the Ist day of May. A certificate ob- 
tained at any later date will expire with all 
other certificates at the 1st of May following. 
By what course of reasoning can one conclude 
that allowing a business to be carried on for a 
specified period on certain conditions impliedly 
grants an unconditional and absoiute right to 
carry it on perpetually. Or how can a certifi- 
cate obtained under a statute which expressly 
provides that it cannot be issued except on 
certain conditions of local option be exempt 
from such local option provisions? So far as 
the construction of the statute is concerned, 
any contention that a vested right can be ob- 
tained under it which will be exempt from the 
local option features of the act itself needs 
only to be clearly stated to furnish its own an- 
swer. But the real contention seems to be 
that the act of the Legislature itself is uncon- 
stitutional on the ground that the Legis:ature 
has no power to prohibit the sale of liquors 
without compensation to the dealers who have 
been previously engaged in the traffic, because 
they have vested property rights in the busi- 
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ness. A memorandum filed with the bill in the 
New York Legislature contains the following 
proposition: “Inasmuch as liquor and the prop- 
erty used in its manufacture and sale have 
been fully recognized as property by the deci- 
sion of the court of appeals; and the vested 
right to seil in a given place recognized by the 
existing law providing for its taxation and reg- 
ulation of sale. such property may be accorded 
all of the rights of property under the Consti- 
tution. The so-called police power cannot nul- 
lify the guaranties of the Constitution and 
outlaw property in liquor or buildings employed 
in manufacture and sale.’ This contention 
amounts to a claim that every saloonkeeper or 
liquor seller who has at any time engaged in 
the business in conformity to the existing law 
thereby becomes vested with a constitutional 
right to carry on such business in perpetuity 
at that place, because this amounts to a prop- 
erty right which cannot be taken from him 
without payment of compensation. A short an- 
swer to this contention is that it is expressly 
negatived by the whole range of judicial deci- 
sions on the subject in this country. For gen- 
erations local option laws and various other 
regulations of the traffic have been on the sta- 
tute books of the different states and upheld 
by the courts. In most cases the constitution- 
ality of the statutes has been taken for grant- 
ed; in some cases it has been stout’y contested; 
but it has been unequivocally sustained by the 
courts. The police power of the Legisiature 
over all such questions as that of the restric- 
tion of the liquor traffic has been upheld so 
long and so emphatically that any contention 
against it now deserves scant respect. On sim- 
ilar questions of police power the supreme court 
of the United States has unmistakably decided, 
as in Stone v. Mississippi, 101 U. S. 814, 25 L. 
Ed. 1079, that the Legislature cannot be pro- 
hibited from exercising that power, even by 
its own previous enactments which -were in- 
tended to constitute contracts. Such attempted 
contracts are he'd to be necessarily void be- 
cause the Legislature cannot contract away its 
right t» exercise the police power. 

The claim that the New York court of ap- 
peals has held that liquor dealers have a vested 
right to continue their business, and that a law 
prohibiting its continuance would be unconsti- 
tutional, was also made recently on behalf of 
the wine-growers’ association before the judi- 
ciary committee of Congress in opposition to 
proposed legislation affecting interstate com- 
merce in liquors. The printed argument be- 
fore the committee says: “The state of New 
York once passed a prohibition measure, and 
the court of appeals declared the law unconsti- 
tutional, as it destroyed property without due 
process of law.” Such statements misrepresent 
the court of appeals decision. That court did 
hold, in Wynehamer v. People, 13 N. Y. 378, 
that the prohibition law of 1855 was unconsti- 
tutional. But the unconstitutionality which 
the court condemned was in the provisions of 
the law which were held substantially to de- 
stroy without compensation the liquors which 
were in existence in the state when the ‘aw 
was passed. The court did not hold that liquor 
dealers had any vested right to continue to 
earryv on their business, or that a statute would 
be unconstitutional if it took away their right 
to carry on such business thereafter, without 
giving them any compensation. In fact, one 
of the headnotes to the case expressly Says: 
“It seems that had the act, by its terms, 
been applicable only to liquors imported or 
manufactured after it took effect, it would not 





have been in conflict with the constitutional 
provision above mentioned,” i. e., as to due 
process of law. This decision therefore is not 
in conflict with the mass of other decisions on 
the question which fully establish the power 


.of the Legis:ature as a police measure, in the 


interest of the public welfare, to regulate or 
prohibit the sale of intoxicating liquors. The 
theory of some enthusiastic temperance people 
that the common law makes all liquor selling 
illegal, and the theory of liquor traffic that 
they have a vested property interest in the 
business, are equally extreme and equally op- 
posed to the long settled law of this country. 
Both show how easily many people can believe 
what they wish to be true. Whatever may be 
the rights in, England of those whose tippling 
houses are abolished by law, that question is 
no longer open in the United States, 


TOUGH ON THE SUPREME COURT OF ILLI- 
NOIS SITTING “EN BANC.” 

At the October Term, A. D. 1907, the Supreme 
Court of Illinois, in the case of Brown v. 
Cragg et al., handed down an opinion revers- 
ing the judgment of the appellate court, which 
required Brown, an appellant, to account, under 
a partnership agreement, for certain stock. 

The case turned upon the question of agency; 
given the agency, the accounting followed. 

The question of agency is a question of fact 
made known by the records. A court of re- 
view is concerned exclusively with conclusions 
of law from the facts of the record, and is 
bound by such facts. 

In the opinion, written by Mr. Justice Dunn, 
it was denied that there was any evidence of 
an agency in the record. 

In a petition for rehearing filed by Messrs. 
Harlan and Bates, there were printed side by 
side this denial of the court, and a letter shown 
of record, as follows: 

Oninion of the court, page 4. 

“There was no intimation on the part of ap- 
pellant or any stockholder. . = That 
appellant was the agent or attorney for any 
stockholder.” 


Abstract, page 318: “February 19th, 1902. 
Messrs. Alfred Stromberg and 
Androv Carlson, 

No. 76 West Jackson boulevard, 
Chicago, Ill. 
Gentlemen :— 

Referring to the option which you have giv- 
en in the Stromberg-Carlson* Telephone Manu- 
facturing Company, it is understood that this 
option is limited to the contemplated transac- 
tion with Satterlee and Finucane, of Roches- 
ter, New York. I have given to Messrs. Sat- 
terlee and Finucane an agreement to deliver 
this and other stock, if paid for any time prior 
to noon on the 27th of March, 1902, at the price 
named in the option. If Messrs. Satter‘ee and 
Finucane do not accept this offer, the entire 
transaction terminates, and your option ex- 
pires. Yours very truly, 

CHARLES A. BROWN.” 

Abstract page 275. 


If one acts for another, he is an agent; if 
one, acting for another, agrees to deliver prop- 
erty not his own, he is an agent; if one, in 
writing to another, expressly says that he has 
agreed to deliver another’s property, he is an 
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agent by his own admission, and he is estopped 
to deny it. 
A conclusion of law from a statement of facts 


at variance with the’ record is a failure of 
justice. If the justice, charged with the care- 
ful inspection of the record, has mistaken or 


overlooked essentials of the record, it is the 
duty of his brethren sitting with him to assist 
him to correct his judgment and amend his er- 
ror, granting to those claiming to be injured 
by his oversight the privilege of a new pre- 
sentation, and a prayer for such privilege, is 
not in its nature argumentative. 

If his brethren, assembled with the one man- 
ifestly in error, as shown by citation from the 
record, refuse to grant a hearing or to recon- 
sider or amend their opinion, the faiiure of 
justice becomes more apparent. 

A rehearing was denied. 

GEO. W. 

Chicago, June 11, 1908. 


THOMAS. 


A LAWYER ON LEGAL ETHICS. 


Some time ago Governor Hughes of New York 
raised a standard for lawyers that might be 
considered rather high for every-day humanity. 
He declared that no case should be taken 
against the public interest. But if that be 
counsel of perfection, the article of Frederick 
Trevor Hill, a New York lawyer and author of 
note, in the current Putman’s on legal trickery 
and the disrepute into which the profession is 
falling, certainly demands nothing heroic of 
the average lawyer. It only asks him to re- 
frain from twisting and turning the law in 
the interest of clients who do not deserve suc- 
cess. It asks him to be decently scrupulous 
and honest. 

Mr. Hill does not hesitate to say that “law- 
yers are coming to be looked upon by fair and 
broad-minded men as defeaters of the law and 
mockers of its majesty.” He attributes this to 
the fact that the typical modern lawyer is ad- 
dicted to quibbling, trickery and technicality, 
and cares nothing about justice, the merits of 
the case, or the real issues. He thinks it alto- 
gether proper to confuse the court and get 
“reversible error’ into the record by hook or 
crook. He prepares snares and pitfalls for the 
judge, and rejoices when the efforts are suc- 
cessful. He stretches statutes and solemnly ar- 
gues for interpretations that he knows to be 
preposterous. He defeats honest claims, re- 
gardless of all moral considerations, so long as 
some loophole for the rascally client can be 
discovered. He deceives legislators into put- 
ting jokers into bills and then goes into court 
to invalidate the acts fashioned by himse-f 
with an air of innocence and good faith. He 
takes advantage of the failure of a plaintiff to 
observe the most technical and obscure rules 
of practice. He will “get off’ criminals and 
turn them loose in the community on the most 
trivial and transparent pretexts. And so on, to 
the end of the indictment. 

Mr. Hill gives a number of striking illustra- 
tions, especially from criminal practice, to il- 
lustrate his charges. For example, a burglar 
who had robbed a railway station and killed 
a constable -was once saved from conviction on 
a charge of murder in the first degree by the 
point that the statute in regard to burglary 
was so worded as not to cover railway stations, 
and that the constable had been guilty of try- 
ing to make an iilegal arrest in interfering 
with the burglar. 





Only lawyers can so well. expose legal chi- 
cane and artful dodging, and it is to be hoped 
that Mr. Hill’s example will be widely fol- 
lowed by other cunscientious members of the 
profession. As he says, lawyers should see 
themselves as others see them.—Law Student’s 
Helper. 





LAWYERS AND OUT-LAWYERS. 

A subject gravely discussed at the meeting 
of the Illinois Bar Association last week was 
whether lawyers who advise and guide clients 
in law-breaking violate the ethics of the pro- 
fession. 

Not many years ago there would have been 
only one answer to a question of this kind, but 
corporation law and corporation lawyers have 
created a new condition of affairs. 

While the activity of legislators, wise and 
unwise, has introduced many serious problems 
in the management of corporations with which 
lawyers have been compelled to deal, a wide 
field has been created also for the lawyer, who 
is expert in evasion and sophistry and bold in 
execution. 

Out-!tawyers of this description have been 
profitably employed of late, not so much with 
a view to the interpretation of laws as to their 
safe and successful violation. Their clients 
have known all about the laws. What they 
wanted was a legal advisor who could and 
would pilot them in security through the perils 
of law breaking. 

Ejvery sharp corner that has been turned by 
the exploiters who have operated through cor- 
porate machinery has been rounded hand in 
hand with a lawyer in full credit at the bar. 
There is no Knavery known to men which has 
not thus been practiced under the direction of 
lawyers. So important and so lucrative has 
this line of work become that the phrase “cor- 
poration lawyer” is synonymous with’ great 
wealth rather mysteriously acquired. 

Many of our captains of finance and practi- 
eally all of our banditti of business would 
have operated in much narrower fields if they 
had not found counselors at law ready for a 
fee to become counselors of lawlessness. How 
to violate law, how to derive all the pecuniary 
advantages of vio'ation of law, how to be a 
lawbreaker and yet be able to hold up one’s 
head and to accumulate wealth—these have 
been the prob'ems with which the out-lawyers 
have had to deal. 

Every great center of population has had and 
still has professionals of this class. They have 
done as much to debauch business and financial 
methods, to subject the courts to criticism 
and to awaken the animosities of class as they 
have to lower the standards of their own pro- 
fession. } 

Bar associations are tardy in taking up this 
subject for serious consideration, but, properly 
actuated, they may accomplish much good even 
now. 








BOOK REVIEWS. 





AMERICAN STATE REPORTS, VOL. 117. 

The general plan of this volume is the same 
as in the former volumes. Cases of importance 
are selected from the various states, which are 
, published with notes containing a statement of 
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the law, with authorities in support of the pro- 
positions. In these case notes the law is very 
thoroughly presented. The note on Subletting 
of Leased Premises is a good example. This 
topic is treated under four headings, as fol- 
lows. I. Right of Tenant to Sublet; II. Cove- 
nants Against Subletting; III. What Constitutes 
a Subletting; IV. Rights, Liabilities, and Reme- 
dies of Parties. Under these topic headings are 
eighteen sub-headings, the note occupying nine 
or ten pages. Other subjects are as thoroughly 
treated. Published by Bancroft-Whitney Co., 
San Francisco. 


CYCLOPEDIA OF LAW AND PROCEDURE, 
Volume 27. 

The vrofession are quite generally familiar 
with former volumes of this great cyclo- 
pedia. Its great advantage over some 
other encyclopedias is that both the law 
and procedure are given in one volume. 
“Cyc.” as it is cited, is an authority on 
the subjects treated, as is evidenced by fre- 
quent citations in the decisions. The present 
volume is up to the standard, and presents 
among other important branches of the law such 
subjects as Mechanics’ Liens, Mercantile Agen- 
cies, Mines and Minera's, Money Lent, Money 
Paid, Money Received, Mortgages. Cyc treats 
the subjects thoroughly, presenting first a com- 
plete analysis of a subject, then a statement of 
the law. with citations. Following the state- 
ment of the substantive law is the adjective 
law. Published by The American Law Book 
Co., New York. 


_ FEDERAL USURPATION. 

The author, Franklin Pierce, states that his 
book was suggested by a speech in which Presi- 
dent Roosevelt declared that the power of the 
federal government should be increased 
“through executive action * * * and through 
judicial interpretation and construction of 
law.” The fo.lowing are the titles of chapters: 
Birth of the Constitution. Usurpation in the 
Civil War and Reconstruction Period, Executive 
Usurpation, Paternalism and Imperialism, Con- 
gressional Usurpation, The United States Su- 
preme Court the Absolute Power, Treaty Powers 
and State Rights, The Interstate Commerce 
Clause, State Centralizations Through Commis- 
sions and Courts, Usurpation in Administrative 
Law, How to Restore the Democratic Republic. 
It will be seen that the subject has received 
the serious consideration of the author, who 
earnestly believes that within the past few 
years changes of vast import have taken place, 
by which the federal government has assumed 
control over subject matter not committed to 
it by the constitution. There are to-day, as at 
the time of the adoption of the constitution, 
conflicting views. There are those who believe 
with the President that the constitution should 
be construed liberally in favor of the federal 
government, in its effort to extend its power. 
Others hold to the idea that the federal govern- 
ment has no powers save those expressly con- 
ferred, or conferred by necessary implication, 
and that there should be a strict construction. 
Whether or not there has been an usurpation by 
the federal government of powers not con- 
ferred, it is at this time exercising powers 
never dreamed of in the olden days. The book 
is interesting, readable, and on a timely sub- 
ject, which will doubtless engage the serious 
attention of the American people during the 





next few years. Published by D. Appleton & 
Co., New York. 








HUMOR OF THE LAW. 





You would never guess it, of course, but it’s 
true, nevertheless. In spite of his name, Phil- 
ander Chase Knox, former attorney-general of 
the United States, and now senator from Penn- 
Sylvania, with hopes of more to come, is an 
Irishman. He said so at a dinner on last St. 
Patrick’s Day. 

“What I admire most in the Irish character 
is the Irishman’s tenacity,” he said. “There 
never yet was an Irishman who gave up a fight 
before he was whipped, and there never yet 
was an Irishman who knew when he _ was 
whipped. 

“Up in a Pennsylvania lumber-camp, for in- 
stance, one not very friendly son of St. Patrick 
happened to be carrying a log upon the edge 
of a steep incline, when he lost his footing and, 
with the log, started to fall downhill. Over 
and over he rolled, the log held fast in his em- 
brace, and his friends above, fearing that he 
would be crushed, called out. 

“‘Drop it, Dennis! Let go the log!’ 

“Drop it, however, Dennis did not, and when 
his companions reached the foot of the hill they 
found. him lying upon it, exhausted but smil- 
ing. 

“‘Confound it, Dennis,’ they inquired, ‘why 
didn’t you let go the log? 

“‘Phy didn’t I?’ responded Dennis, ‘An’ phy 
should I now? It was a fair fight, and wasn’t I 
on top half the toime?”’—Saturday Evening Post. 





An eminent lord chief justice, who was try- 
ing a right of way case, had before him a 
witness—an old farmer—who was proceeding 
to tell the jury that he had “knowed the path 
for sixty yeer, and my feyther tould I as he 
heered my grandfeyther say—’” 

“Stop!” said the judge; “we can’t have any 
hearsay evidence here!” 


“Not!” exclaimed Farmer Gites. “Then how 
dost know who thy feyther was ‘cept by hear- 
say!” 


After the laughter had subsided the judge 
said: “In courts of law we can only be guided 
by what you have seen with your eyes, and 
nothing more or less.” 

“Oh, that be blowed for a tale!” replied the 
farmer. “I ha’ got a bile on the back of my 
neck, and I never seed ’un, but I be prepared to 
swear that he’s there, hang ’un!” 

This second triumph on the part of the wit- 
ness let in a torrent of hearsay evidence about 
the footpath which obtained weight with the 
jury, albeit the judge told them it was not 
testimony of any value, and the farmer’s party 
won. 


Sergeant Kelly, of the Irish bar, had an in- 
veterate habit of drawing conclusions directly 
‘at variance with his premises. In consequence 
of this peculiarity he was called “Counsellor 
Therefore.” Curran said he was a perfect hu- 
man personification of a non sequitur. One day, 
meeting Curran near St. Patrick's, he said: 

“The Archbishop gave us an excellent dis- 
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working of the property, and it is not essential 
that there be an express agreement to become 
partners, or an express agreement to share 
profits and losses.—Bentley v. Brossard, Utah, 
94 Pac. Rep. 736. 

77. Mortgages—Contract to Reconvey.— 
Where a mortgagor conveyed property to mort- 
gagee after default, he has a right of action 
against the mortgagee on refusal to reconvey 
on tender of the amount of the debt as agreed 
by parol for breach of contract.—Wingenroth 
v. Dellenbach, Pa., 69 Atl. Rep. 84. 


7&8.——Forec.osure.-—Mortgagor cannot defend 
foreclosure on the ground that he did not know 
of forfeiture clause for default in interest with- 


out alleging fraud or mistake.—Cunningham vy. 
McCready, Pa., 69 Atl. Rep. 82. 


79.——Interest.—Stipulation in bond and mort- 
gage as to payment of interest held control- 
ling, though money was not paid over to the 


borrower until a date later than that fixed 
therein for commencement of interest.—Kuerzi 
vy. Seott, N. J., 69 Atl. Rep. 248. 

80. Municipal Corporations—Bonds.—The is- 
sue of bonds by a city for the purpose of pur- 
chasing grounds and erecting school buildings 
thereon is a “corporate purpose,” within Const. 
1868, art. 9, § 8, providing that cities, etc., may 
be vested with power to assess and co!lect taxes 
for corporate purposes.—Jordan v. City of 
Greenville, S. C., 60 S. E. Rep. 973. 

81. Discharge of Employee.—lIn proceedings 
for the discharge of a member of the fire de- 
partment a finding that defendant introduced 
another fireman to S. for the purpose of se- 
curing the influence of S. in the fireman’s be- 
half to obtain a higher appointment and a 
better rating on the eligible list of employees 





held justified —People v. O’Brien, 109 N. Y. 
Supp. 64. 
82.-_——Pollution of Stream.—A city held not 


responsible for so much of the street wash as 
goes intc a stream from the surface of the 
streets, unless it, by artificial means, diverts 
the wash into sewers emptying into the stredm. 
—-Doremus y. City of Paterson, N. J., 69 Atl. 
Rep. 225. 

83. New ‘Trial—Refusal_—Where under the 
admissions in defendant’s answer and the evi- 
dence the verdict for plaintiff was fully au- 
thorized, there was no error in refusing a new 
t~ial.—Hutcherson v. Ladson, Ga., 60 S. E. Rep. 
1000. 

84. Nuisance—Right to Abate.—-The right of 
an individual suffering peculiar injury to abate 
a public nuisance, as an obstruction in a drain- 
age channel, under some circumstances, is 
recognized by law.-—Felt v. Elmquist, Minn., 
115 N. W. Rep. 746. 

85. Parties—Necessary Parties.—Certain par- 
ties held necessary to an equitable proceeding, 
and the fact that the complaint stated a cause 
of action at law not to render erroneous the 
sustaining of a demurrer for lack of neces- 
sary parties to the equitable proceeding.—Dis- 
brow v. Creamery Package Mfg. Co., Minn., 115 
N. W. Rep. 751. 

86. Partnership—What Constitutes.—In or- 
der to constitute a partnership, the members 
must have joined together to carry on an ad- 
venture for their common benefit; each contri- 
buting property or services, and having a com- 
munity of interest in the profits.—Bentley v. 
Brossard, Utah, 94 Pac. Rep. 736. 

87. Paupers—Duty of Towns to Relieve.— 
There is no common law liability of a town ‘to 
care for paupers; but the whole matter is pure- 





ly statutory.—Town of Morristown v. Town of 
Hardwick, Vt., 69 Atl. Rep. 152. 

88. Pleading—Action on Note.—Where the 
declaration in an action on a note is the com- 
mon counts, and does not refer to the note, 
the note held no part of the pleading.—Mayer 
v. Roche, N. J., 69 Atl. Rep. 246, 

89. Amendments.—Though greater liberal- 
ity than formerly is allowed in the matter of 
amendments, well-established principles are 
not to be lightly set aside.—Anderson vy. Wet- 
ter, Me., 69 Atl. Rep. 105. 

90. Answer.—An answer he'd not an equiv- 
alent of an allegation. that defendant had not 
sufficient knowledge or information to form a 
belief; and so not to put plaintiff on proof of 
his allegation.—State v. Trask, Wis., 115 N. W. 
Rep. 823. 

91. Causes of Action.—Each cause of action 
set forth in a complaint must stand or fall on 
its -own allegations, without reference to the 
allegations found in the statement of another 
cause of action.—Wright v. Willoughby, S. C., 
60 S. E. Rep. 971. 

92. Principal and Agent—Liabilities as to 
Third Persons.—Agents to procure a purchaser 
of real estate owe no duty to one offering to 
purchase, and he is not entitled to recover of 
them because they communicated to the owner 
a better offer, which the owner accepted.—Mad- 
den v. Cheshire Provident Institution, Kan., 
94 Pac. Rep. 793. 

93. Notice to Agent.—Where an agent re- 
ceives notice in his private capacity of facts not 
then concerning his principal, but afterwards 
acts for the principal in a matter in which such 
fact is material, the notice should be imputed 
to the principal.—Henry v. Omaha Packing Co. 
Neb., 115 N. W. Rep. 777. 

94. Public Lands—Muscongus Grant.— The 
“Muscongus grant” now known as the “Waldo 
patent,” using simply the word “miles” in de- 
fining the distance to which that grant should 
extend and cover islands in the sea, is to be 
taken as meaning marine miles and not statute 
miles.—Lazell v. Boardman, Me., 69 Atl. Rep. 97. 

95. Railroads—Side-Tracks.—To deny to the 
state the power to require the erection of 
depots, the construetvion of side-tracks and 
other facilities for the public would enable rail- 
roads to create a monopoly in handling pro- 
ducts of the country adjacent to their lines.— 
State v. Missouri Pac. Ry. Co., Neb., 115 N. W. 
Rep. 757. 

96. Reeeivers—Remedies to Enforce Liens.— 
Facts held not to constitute such an election as 
would prec.ude an amendment of a plea in inter- 
vention seeking other relief than that originally 
asked.—Ardmore Nat. Bank v. Briggs Machinery 
& Supply Co., Okla., 94 Pac. Rep. 533. 

97. Reformation of Instrument —Mutuality of 
Mistake.—In a suit to reform a contract for the 
sale of wheat, evidence held to show that it 
was the intention of the parties to the agree- 
ment that the purchaser was to receive on the 
purchase wheat stored in other warehouses than 
defendant’s, and that the writing should have 
so specified—Smith v. Interior Warehouse Co., 
Ore., 94 Pac. Rep. 508. 

98. Removal of Causes—Separable Contro- 
versy.—Acts alleged in a complaint against a 
non-resident mining corporation and its local 
foreman in charge held to constitute concurrent 
negligence, preventing removal to the federal 
court on the ground of separable controversy.— 
Stratton Cripple Creek Mining & Developing 
Co. v. Ellison, Colo., 94 Pac. Rep. 303. 
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99. Repievin—Right to Possession.—An as- 
signment by vendor of furniture conditionally 
sold held to transfer a!l vendor’s interest, en- 
titling assignee to maintain replevin on breach 
of condition.—Lazarovich v. Tatilbum, Me., 69 
Atl. Rep. 275. 

100. Sales—Estoppel to Urge Objections.—In 
action for price of lime and posts sold, held 
that defendant had waived the right to object 
to the quality of the lime, or that the posts 
were deficient in dimensions or not equal in 
number to the invoice—Patrick v. Norfolk 
Lumber Co., Neb., 115 N. W. Rep. 780. 

101. Evidence.—In action for price of car 
load of potatoes certain evidence held inadmis- 
sible.—Hill v. Fruita Mercantile Co., Colo., 94 
Pac. Rep. 354, 

102. -Executory Contract.—Certain  provi- 
sions of contract for the sale of hay held to 
bring contract within general rule that where 
anything remains to be done to identify the 
subject of the sale, the transaction represents 
an executory contract only.—Prowers v. Nowles, 
Colo., 94 Pac. Rep. 247. 

103. Sehools and School Districts—Mechanics 
Liens.—A bond given by a contractor to a 
schoo! district to secure payment for the ma- 
terial used in the construction of a school 
building is a contract for the benefit of the ma- 
terialmen, which the latter may enforce.—R. 
Connor Co. v. Olson, Wis., 115 N. W. Rep. 811. 

104. Statutes—Construction.—Having ascer- 
tained that a certain legislative intent extend- 
ed to all the provisions of a statute, the court 
will so construe it as to make such intent ef- 
fective as to the whole statute, if it can do so 
without doing violence to the express terms 
thereof.—Detroit & M. Ry. Co. v. Alpena Cir- 
cuit Judge, Mich., 115 N. W. Rep. 724. 

105. Stipulations—Matters Included.—Sworn 
answers to interrogatories held within a stipu- 
lation permitting the introduction in evidence 
on the trial of an amended bill of evidence giv- 
en in the original suit—Reeves v. McCracken, 
N. J., 69 Atl. Rep. 247. 

106. Street Railronds—After Acquired Prop- 
erty.—A street railway company held not re- 
quired to be actually possessed of tangible 
property when a mortgage was given, approxi- 
mating the amount of bonds which the mort- 
gage was given to secure, in order that such 
mortgage might include after-acquired proper- 
ty.—Chalmers vy. Littlefield, Me., 69 Atl. Rep. 
100. 


107. Use of Streets.—Citizens having no 
right to use streets covered by street railway 
company cannot enjoin the railway company 
from asserting its rights therein.—Andel vy. Du- 
quesne St. Ry. Co.. Pa., 69 Atl. Rep. 278. 


108. Taxation—Tax Deed.—A tax deed which 
has been récorded five years will not be deemed 
invalid, if by a liberal construction of its re- 
citals it can be held to contain the recitalg re- 
quired by statute-—-Dye v. Midland Valley Ry. 
Co.. Kan., 94 Pac. Rep. 785. 


109. T2x Titles —Where in an action to 
quiet tit's the holder of a tax deed is not 
brought into court more than five years after 
the recording of the deed, the action will be 
deemed to be commenced as to him when he 
was brought into court, and he can then avail 
himself of the limitations as a defense.—Gibson 
v. Freeland, Kan., 94 Pac. Rep. 782. 

110. Telegraphs and Telephones—Right of 
Way.—Right to maintain “telegraph or tele- 
phone line or lines” in grant of right of way 
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for pipe, 
strued and 


number of wires.—Northeastern Telephone & 
Telegraph Co. v. Hepburn, N. J., 69 Atl. Rep. 
249. 

111. Torts—What Constitutes.—Where an 


owner of an apartment building ordered plain- 
tiff, who. while staying with her son-in-law, 
the janitor, was taken ill with erysipelas, to 
leave, held that the owner violated no duty 
which he owed plaintiff so as to render him lia- 
ble for any aggravation of illness consequent 
on her leaving.—Tucker vy. Burt, Mich., 115 N. 
W. Rep. 722. 

112. Trial—Question for Jury.—Where 4dif- 
ferent minds may henestly draw different con- 
clusions as to whether admitted facts prove 
negligence, the question is for the jury.—Hen- 
ey v. Omaha Packing Co., Neb., 115 N. W. Rep. 
Tet. 

113. Reference of Court to Evidence.—A 
judge should refer to the evidence only so far 
as is necessary to present the leading issues; 
by where any error is favorable to plaintiff 
in error, he cannot complain thereof.—Farxas 
v. Brown, Ga., 60 S. E. Rep. 1014. 

114.——Will Contest—In a_ will contest 
where questions were asked an attorney as to 
what testator said concerning his will when 
making it, which the witness refused to answer, 
the fact that the offer of proof included some 
immaterial matters did not exclude proof of 
that which appeared material.—In re Young’s 
Estate, Utah, 94 Pac. Rep. 731. 

115. Trusts —- Construction. — Where the 
meaning of a written instrument relating to a 
trust is doubtful, and the law affords the trus- 
tee no remedy by which his powers and liabili- 
ties may be determined, equity will construe 
the instrument.—McDonald v. Jarvis, W. Va., 
60 S. E. Rep. 990. 

116. Enforcement.—One_ entitled to an 
equitable part of a fund obtained from the pro- 
ceeds of the sale of crops raised on his farm 
held entitled to a decree adjudging a lien on 
the real estate in which the fund is invested, 
to the amount of his interest in the fund, en- 
forceable as a mortgage.—Malone vy. Malone, 
Mich.. 115 N. W. Rep. 716. 

117. Trover and Conversion—Evidence.—The 
answers of a witness in an action for conver- 
sion to questions propounded construed and 
held not to render his evidence inadmissib!e on 
the ground that he was giving his personal 
knowledge of the transaction, where, In fact, 
he had no personal knowledge.—H. C. Jaquith 
Co. v. Shumway’s Estate, Vt., 69 Atl. Rep. 157. 

118. Tax Titles.—In an action to quiet ti- 
tle to land claimed by defendant under a tax 
deed, the burden held on the purchaser at the 
tax sale to show that the amount of land sold 
was no more than was necessary to satisfy the 
taxes and costs.—Brush v. Watson, Vt., 69 Atl. 
Rep. 141. 

119. Evidence to Establish.— Wife claiming 
securities standing in the name of her deceased 
husband. in order to establish a trust must 
show that they were purchased for her from 
her separate estate.—Laughlin v. Laughlin, Pa., 
69 Atl, Rep. 288. 

120. Wills—Testamentary Capacity.—Instan- 
ees of forgetfulness, untidiness, or inconsequen- 
tial conversations of an aged person are of 
themselves no evidence of lack of testamentary 
capacity.—Leffingwell v. Bettinghouse, Mich., 
115 N. W. Rep. 731. 




















